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The House met at 10 a.m.

PRAYER

The Chaplain, Rev. James David
Ford, D.D., offered the following pray-
er:

In this brief moment of quiet, O gra-
cious God, direct our hearts and minds
to those themes that are at the center
of our stewardship. We pray that we
will be worthy of the high calling to
public service by serving people with
honesty and courage and by commit-
ting ourselves to the virtues of justice
and peace and reconciliation. May our
eyes not only be focused on what must
be done in the coming hour or the day,
but may our vision also grasp the great
responsibilities to which we have been
called. May we ever heed the words of
Your prophet Amos: “Let justice flow
down like waters and righteousness
like an everflowing stream.”” Amen.

THE JOURNAL

The SPEAKER. The Chair has exam-
ined the Journal of the last day’s pro-
ceedings and announces to the House
his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

PLEDGE OF ALLEGIANCE

The SPEAKER. Will the gentleman
from Michigan [Mr. KILDEE] come for-
ward and lead the House in the Pledge
of Allegiance

Mr. KILDEE led the Pledge of Alle-
giance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

MESSAGE FROM THE PRESIDENT

A message in writing from the Presi-
dent of the United States was commu-

nicated to the House by Mr. Edwin
Thomas, one of his secretaries.

ANNOUNCEMENT BY THE SPEAKER

The SPEAKER. The Chair announces
that there will be 10 1-minutes on each
side.

REPUBLICAN CONTRACT WITH
AMERICA

(Mr. HOKE asked and was given per-
mission to address the House for 1
minute.)

Mr. HOKE. Mr. Speaker, our Con-
tract With America states the follow-
ing:

On the first day of Congress, a Re-
publican House will require Congress to
live under the same laws as everyone
else; cut committee staffs by one-third;
and cut the congressional budget.

We kept our promise.

It continues that in the first 100 days,
we will vote on the following items: A
balanced budget amendment—we kept
our promise; unfunded mandates legis-
lation—we kept our promise; line-item
veto—we kept our promise; a new
crime package to stop violent crimi-
nals—we kept our promise; national se-
curity restoration to protect our free-
doms—we kept our promise; govern-
ment regulatory reform—we kept our
promise; commonsense legal reform to
end frivolous lawsuits—we are doing
this now; welfare reform to encourage
work, not dependence; family rein-
forcement to crack down on deadbeat
dads and protect our children; tax cuts
for middle-income families; senior citi-
zens’ equity act to allow our seniors to
work without government penalty; and
congressional term limits to make
Congress a citizen legislature.

Mr. Speaker, this is also a contract
with our Founders for our future.

This is our Contract With America.

INFANT FORMULA AND THE WIC
PROGRAM

(Mr. KILDEE asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. KILDEE. Mr. Speaker, in the de-
bate about child nutrition in the Com-
mittee on Economic and Educational
Opportunities we witnessed the tri-
umph of ideology over practical public
policy and the best interests of our
children.

The Republicans, who espouse a free-
market economy, recently rejected my
amendment to require States to use
competitive bidding when purchasing
infant formula for the WIC Program.

Only one Republican had the courage
to vote for my amendment.

The only winners from this action
are the big three infant formula com-
panies. The losers are pregnant women
and infants, many of whom will suffer
from malnutrition or anemia, and the
taxpayers who will get less efficient
use of their tax dollars.

Some would say that the States will
continue to use competitive bidding. |
would point out that fewer than half
the States used competitive bidding
prior to passage of the 1989 Federal law
that required them to do so. When this
amendment was adopted we found that
it saved over $1 billion a year and en-
abled us to serve 1% million more preg-
nant women and infants a month. The
committee voted to drop this require-
ment.

Weakening cost containment measures will
mean a less efficient, less effective program
that gives taxpayers less return for their dol-
lars but helps the three infant formula compa-
nies improve their balance sheets.

Mr. Speaker, this program was designed to
help poor women and children, not a few
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major corporations. Let us not take food out of
the mouths of babies.

IN SUPPORT OF H.R. 956

(Mr. TIAHRT asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. TIAHRT. Mr. Speaker, today we
are going to address H.R. 956, common
sense product liability reform. In the
last 40 years we have passed one prod-
uct liability reform bill. What has it
done? It was passed for single-engine
aircraft. And in the Fourth District of
Kansas it has created 7,000 jobs, thanks
to the vision of Russ Meyers who heads
up Cessna Aircraft.

In 1977, we were building over 13,000
aircraft in the single-engine aircraft
business. And Cessna was building over
half of those. By 1986 they had to quit
building aircraft because of lawsuits.
By 1994 they were down to 600 single-
engine aircraft and many of them were
built overseas.

Product liability reform works and
the choice is clear. If you protect trial
lawyers who are getting rich from law-
suits—they get over 50 cents of every
dollar in the cost of a lawsuit—or you
created jobs. It is lawsuits or lunch
buckets. | support more lunch buckets
and less lawsuits. Let us pass H.R. 956.

REPUBLICANS AND TERM LIMITS

(Mr. GUTIERREZ asked and was
given permission to address the House
for 1 minute.)

Mr. GUTIERREZ. Mr. Speaker, yes-
terday, in a move that demonstrates
the gulf between the rhetoric about the
Contract With America and the reality
of what it means for Americans, the
majority ducked a vote on term limits.

And they did it for a simple reason.
They know they are not serious about
it.

For all of their talk about citizen
legislators, their term limit bill is real-
ly about one thing—protecting their
power. So | say to the Republicans:
Stop hustling the American people. If
what you really want is term limits
and not limitless headlines, send us a
real bill.

If letting the American people decide
every 2 years who should represent
them doesn’t sit too well with Mr.
GINGRICH and Mr. ARMEY and Mr.
McCoLLum—three term limit support-
ers who have now been citizen legisla-
tors for a total of 44 years—then | say
give us a real term limits bill.

Make it retroactive.

If you want the headlines, then clean
out your desks and head for home the
day we pass the bill. When the citizen
legislators who have been here for dec-
ades show me they are that serious
about term limits, then | am with you.

TORT REFORM

(Mr. CHABOT asked and was given
permission to address the House for 1
minute.)
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Mr. CHABOT. Mr. Speaker, | rise to
make a confession. There was a time in
my life when | was a member of both
the American Bar Association and the
Association of Trial Lawyers of Amer-
ica. But | resigned from both organiza-
tions some years ago when | came to
realize that the interests of the legal
elite do not always coincide with the
public interest. | am happy to say that
redemption is possible, and I am here
to urge courage in the fight for legal
reforms.

Now, | can also tell my colleagues
that not all trial layers are bad, at
least most of them are not. They serve
a necessary function in our society and
no one here is arguing to put them out
of business. Granted there are some
lawyers who are convinced that their
lifestyle depends upon defending every
excess of the tort system, no matter
how senseless, no matter how much it
adds to the cost of everyday goods and
services. But we are on the side of the
ordinary people of this country, the
consumers.

Maybe our response to the lawyers
who do not like these reforms is: If you
do not like it, sue us.

IT'S THE TRADE DEFICIT,
CONGRESS

(Mr. TRAFICANT asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. TRAFICANT. Mr. Speaker, the
value of the dollar is so low, the dollar
could walk underneath a closed door
with a top hat on. And it is not really
all that cerebral. The problem in Amer-
ica is a trade deficit and Congress has
the blinders on.

For the last 15 years we have had
trillions of dollars floating around
overseas. The supply is so great, the
dollar is not in demand, and the dollar
is dropping. It is the trade deficit, Con-
gress. Not budget deficits. We cannot
separate the two.

And to tell my colleagues the truth,
we have a trade program that is so mis-
directed, if we threw it at the ground it
would probably miss.

We will not balance the budget, Con-
gress, with minimum wage jobs and
highly skilled American workers in un-
employment lines. Think about that. |
think the whole country is saying,
““Beam me up.”’

Congress, get at that trade deficit
and we will solve the budget deficits in
America.

PRODUCT LIABILITY’S CHILLING
EFFECT ON MEDICAL RESEARCH

(Mr. BURR asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. BURR. Mr. Speaker, | want to
bring to my colleagues’ attention an
article from Sunday’s Washington Post
entitled ““America, the Plaintiff.”
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The story starts out like this. Sup-
pose for a moment that a small drug
company miraculously discovers a vac-
cine that can prevent cancer. Suppose
that the drug is cheap, easy to admin-
ister and has a single, albeit serious,
drawback: One in 10,000 people who
take the drug may experience acute vi-
sion loss. Should the company bring
the product to market, figuring that a
relative handful of people may go
blind, so that millions of lives can be
saved?

This is a question that pharma-
ceutical manufacturers ask every day.
Each day they must weigh their hopes
to save human lives against the threat
of being punished over an FDA-ap-
proved product. How many times will
we miss the opportunity to have a cure
for cancer, or AIDs, or even the com-
mon cold, because a manufacturer
knows that one product liability suit
will jeopardize the future use of the
product and possibly the company.

I hope you will keep this story in
mind when you consider your vote
today in our lifesaving bipartisan
amendment to encourage manufactur-
ers to market FDA-approved products.

REPUBLICANS TAKE APPLES AND
MILK AWAY FROM CHILDREN

(Mr. BARRETT of Wisconsin asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. BARRETT of Wisconsin. Mr.
Speaker, when the Republicans an-
nounced that they were going to close
down the school lunch program and
fold it into a block grant program, |
went to my favorite expert in my dis-
trict, my wife, who is a schoolteacher,
to ask her what she thought.

She said, | think we should have wel-
fare reform and | understand why peo-
ple are upset with the Food Stamp Pro-
gram, but this is the food that these
Kids eat every day. It is not like they
take this food out onto the street and
sell it. There is no black market for
school lunch programs. Why do the Re-
publicans want to take apples and milk
away from 6-year-olds in the United
States?

Why could | not answer that question
for my wife? In the Halls of Congress |
am still waiting for the answer. Why do
the Republicans want to take milk and
apples away from 6-year-olds in the
United States of America?

THE FACTS ON REPUBLICANS AND
NUTRITION PROGRAMS

(Mr. HAYWORTH asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. HAYWORTH. Mr. Speaker, | will
depart from my prepared text directly
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to answer my good friend from Wiscon-
sin. First of all, my friend, you know it
is an out and out falsehood; we will not
take apples nor milk nor any food out
of the mouths of the children of this
country.

Once again, let us engage in some el-
ementary mathematics. We propose, as
Republicans, to up the budget spent, to
up the allocation to $200 million over
what President Clinton asked for in the
food program. We propose an increase
of 4.5 percent for next year.

We propose giving the power to feed
these children to people on the front
lines fighting the battle. I wish my
friends on the other side would stop
this demagoguery and deal with the
facts, Mr. Speaker. Those are the facts
and that is the difference we will make
for America.

TRYING TO HAVE IT BOTH WAYS

(Mr. MILLER of California asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. MILLER of California. Mr.
Speaker, in 1993, the Ethics Committee
explicitly cautioned Speaker GINGRICH
to avoid using congressional resources
in conjunction with his course on
American civilization. He rejected that
advice and promoted the course from
the House floor.

Now that he is being challenged on
that he is trying to use the Constitu-
tion to defend his speech on the House
floor.

The Speaker cannot have
ways.

The same Speaker that barred the
gentlewoman from Florida, Congress-
woman CARRIE MEEK, from discussing
the Speaker’s book deal on the House
floor is now saying that a Member can
say virtually anything on the House
floor because it is protected speech
under the Constitution.

Speaker GINGRICH said yesterday in
his press conference: “‘It is totally le-
gitimate for a Member of Congress to
stand up on the floor of the House and
say Vvirtually anything. Nothing the
Ethics Committee advises can super-
sede the constitutional provisions of
speech and debate.”

The speech and debate clause of arti-
cle 1 of the Constitution, however, is
solely designed to protect Members of
Congress from being questioned in any
other place, meaning that a Member
cannot be prosecuted or held liable for
anything he or she says on the House
floor. We all know the House has rules
that explicitly forbid Members of Con-
gress from doing this, as the Speaker
was advised by the Ethics Committee
in promoting his book.

it both
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OVERTURN EXECUTIVE ORDER ON
STRIKER REPLACEMENTS

(Mr. BARRETT of Nebraska asked
and was given permission to address
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the House for 1 minute and to revise
and extend his remarks.)

Mr. BARRETT of Nebraska. Mr.
Speaker, with the stroke of a pen,
President Clinton yesterday shattered
more than 50 years of labor law by issu-
ing an Executive order to prohibit the
hiring of permanent replacement work-
ers for companies with Federal con-
tracts.

For 50 years Congress has maintained
a careful balance between the powers of
labor and management at the bargain-
ing table. We have often fought long
and hard on this floor to ensure that
neither side had an unfair advantage.

The long arm of organized labor—
which represents less than 12 percent of
the private labor force—now has privi-
leged status among American work-
ers—something Congress has fought
hard to avoid. Some might even say
that it is payback time for organized
labor, since they gave campaign con-
tributions to Democrats versus Repub-
licans by a ratio of 9 to 1.

Mr. Speaker, the President yesterday
slapped the face of Congress, and | am
ready to settle the matter as a gen-
tleman. 1 urge my colleagues to co-
sponsor H.R. 1179 that would nip this
Executive order in the bud by making
it null and void.

FARM BILL AWAITS WHILE POST
OF SECRETARY OF AGRI-
CULTURE REMAINS VACANT

(Mr. EWING asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. EWING. Mr. Speaker, President
Clinton nominated Dan Glickman to be
his Secretary of Agriculture on Decem-
ber 28, 1994, over 2 months ago. Here we
are in the first week of March, and no
hearings have been held on Mr. Glick-
man’s nomination and it could be
many weeks before the Secretary is
confirmed.

News reports indicate that the nomi-
nation is stalled because of unanswered
questions. This is unfortunate as there
is no proof of any wrongdoing.

This Congress will begin holding
hearings on the 1995 farm bill in the
next few weeks, and the Clinton admin-
istration has nobody in charge of its
agriculture policy. In fact, it would ap-
pear that agriculture policy generally
is of minor concern to the administra-
tion. How can we write a fair and rea-
sonable farm bill or establish agri-
culture policy when the lights are out
in the Agriculture Secretary’s office?

IN SUPPORT OF FUNDING FOR
LIHEAP

(Mr. DOYLE asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. DOYLE. Mr. Speaker, | rise
today in strong support of continued
funding for LIHEAP, the Low-lIncome
Home Energy Assistance Program.
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LIHEAP is a block grant that provides
funding for programs that assist low-
income households with heating during
the winter months. On February 22, the
House Appropriations Committee voted
to eliminate funding for the entire pro-
gram. Lack of funding for this program
would effectively destroy the ability of
5.8 million American families to pay
their energy bills. Cutting LIHEAP
would effectively put people—children,
seniors, disabled, and the working poor
alike—out in the cold. In my State,
Pennsylvania, 466,000 households would
be affected.

At a time when the crux of all the
rhetoric coming from the other side of
the aisle is the need for input and con-
trol for those on the State and local
level—why is it that LIHEAP, a suc-
cessful block grant providing an out-
standing example of a Federal-State
partnership with the built-in flexibility
that allows States to design programs
to respond to the heating needs of their
citizens being decimated? The irony of
this situation is rich, Mr. Speaker, but
irony will not keep you warm—at any-
time—and especially not during a
Pennsylvania winter. The constituents
of western Pennsylvania did not send
me to Washington to participate in ide-
ological shell games that employ a bait
and switch mentality. All of us were
sent here to ultimately improve the
quality of life for those we represent.

I urge for continued funding for the
proven successful Low-Income Home
Energy Assistance Program.

CONGRESS MUST CORRECT THE
PROBLEM OF FRIVOLOUS LAW-
SUITS

(Mr. LATOURETTE asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. LATOURETTE. Mr. Speaker, as a
lawyer, | am the last person to suggest
that everybody in my profession is a
money-grubbing, scum-sucking toad.
The actual figure is only about 73 per-
cent.

Ha ha, 1 am of course just pulling the
Speaker’s honorable leg. The vast ma-
jority of lawyers are responsible profes-
sionals, as well as, in many ways,
human beings.

But we really do need to do some-
thing about all these frivolous law-
suits. We have reached the point where
a simply product such as a stepladder
has to be sold with big red warning la-
bels all over it, telling you not to
dance on it, hold parties on it, touch
electrical wires with it, hit people with
it, swallow it, and so forth, because
some idiot somewhere, some time, ac-
tually did these things with a step-
ladder, got hurt, filed a lawsuit—and
won.

My feeling, Mr. Speaker, is that any-
body who swallows a stepladder de-
serves whatever he gets. And | am sure
the vast majority of the American peo-
ple would agree with me. The minority
would probably sue.
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REQUESTING THE NAMES OF SO-
CIALISTS ON NEWSPAPER EDI-
TORIAL BOARDS

(Mr. FROST asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. FROST. Mr. Speaker, | read with
interest comments by Speaker GING-
RICH which appeared in yesterday’s
newspapers about the editorial boards
of many of our Nation’s newspapers.

The Washington Post reported that
Speaker GINGRICH told a group of busi-
ness executives Monday night that
many newspaper editorial boards con-
tain Socialists. Speaker GINGRICH has
been accused recently of exaggerating
the truth or making plain
misstatements of facts.

Quite frankly, | do not know whether
the Speaker is telling the truth in this
instance or not. But | am willing to
give the Speaker the benefit of the
doubt. According, | call on Speaker
GINGRICH to name names. Who are the
Socialists on the editorial board of the
Dallas Morning News? Who are the So-
cialists on the editorial board of the
Fort Worth Star Telegram? Who are
the Socialists on the editorial board of
the Houston Post? Who are the Social-
ists on the editorial board of the San
Antonio Express News? Who are the
Socialists on the editorial board of the
Austin American-Statesmen? Who are
the Socialists on the editorial board of
the New Orleans Times Picayune? Who
are the Socialists on the editorial
board of the Daily Oklahoman?

If you are telling the truth, name
names, Mr. Speaker. We are all wait-
ing.

WELFARE THAT WORKS

(Mrs. WALDHOLTZ asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Mrs. WALDHOLTZ. Mr. Speaker, our
current welfare system reminds me of
the old adage about a certain road that
was paved with good intentions. My
home State of Utah decided to create
its own new program that has gone
from good intentions to good results.

In order to create its own program,
Utah had to get 48 Federal policy waliv-
ers, which allowed the State to design
a program that fits our citizens, gives
innovation a chance, and promotes
learning and independence. Utah’s pro-
gram, SPED—the single parent em-
ployment demonstration project—
moves the focus of welfare from income
maintenance to increasing family in-
come. And let me tell you, it works.

In Salt Lake City alone, after 18
months under this new program, the
average AFDC grant went from $352 per
month down to $149 per month while
the average family income has climbed
from $697 per month to $795 per month.
And 35 percent of all participants have
left the system due to increased earn-
ings.
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This program works because it is
based on the belief that the State is
the most effective tool for providing
these services. | hope Congress will
give other States the flexibility to find
programs that work for them as well as
SPED works for Utah.

LET US BALANCE THE BUDGET
WITHOUT PLAYING POLITICAL
PROMISING GAMES WITH TAX
CUTS

(Mr. ROEMER asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. ROEMER. Mr. Speaker, yester-
day Alan Greenspan testified before
Congress and said that the dollar
plunged to historic lows due in large
part to the Federal budget deficit. We
in the House passed a constitutional
amendment to balance the budget.

We need to make the courageous de-
cisions to help balance that budget, but
tax cuts, further taking away from
lunch programs for hungry children
across America, taking food out of
their mouths to pay for a tax cut, is
not the way to go.

Recently before the Committee on
the Budget such economists as Stephen
Roach and Roger Brinner both said tax
cuts are a bad idea. Let us make the
courageous decisions and provide all
American people with the best tax cut
we can. That is to reduce the deficit.
That will create better interest rates
to buy a new home, to refinance a
home, and to buy a car.

Let us not play political promising
games with tax cuts. Let us make cou-
rageous decisions to balance the budg-
et.

NOW IS THE TIME TO BALANCE
THE BUDGET

(Mr. BASS asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. BASS. Mr. Speaker, the Commit-
tee on the Budget yesterday heard
from Federal Reserve Board Chairman
Alan Greenspan, and when he was
asked by the chairman of the Commit-
tee on the Budget why it is important
that we balance the budget, he said,
and | quote “‘I would say * * * in the
short run * * * that there would be
some strain leading to a period in
which | think their,”” meaning the peo-
ple of this country, “real incomes and
purchasing power would significantly
improve, and | think the concern,
which | find very distressing, that most
Americans believe that their children
will live at a standard of living less
than they currently enjoy, that that
probability would be eliminated and
that they would look forward to their
children doing better than they.”’

Mr. Speaker, we have heard a lot of
talk this morning about children and
the welfare of children. If we really
care about the future of the children in
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this country, in whose millions of little
hands the future of this country will
lie, then we will move as a body to bal-
ance our budget, and balance it by the
year 2002.

This is spoken by the Chairman of
the Federal Reserve Board. If there was
ever a need to move forward, the time
is now.

LET US NOT QUESTION PARENTS
FIGHTING FOR THEIR CHIL-
DREN’S NUTRITION

(Mr. MENENDEZ asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. MENENDEZ. Mr. Speaker, on
Monday, demonstrators protesting the
Republican cuts in school lunch and
child nutrition programs raised their
voices in opposition loud enough to
scare the Speaker away.

What was most interesting however,
was not that the Speaker refused to
confront his critics, but what the
Speaker’s later comments revealed
about the way his mind works. With re-
gard to the protesters, the Speaker
asked, “Why weren’t they at work?”’

I have never heard the Speaker ask
why bankers, who visit Washington to
lobby for deregulation, were not at
work.

I have never heard the Speaker ask
why high rollers who come to lobby for
capital gains tax cuts were not at
work.

I have never heard the Speaker ask
why the people who pay $50,000 for an
exclusive fundraising dinner for one of
his pet projects were not at work.

Mr. Speaker, you gave us a rare look
at your darkest, most privately held
thoughts with that comment. Chanting
with bullhorns may not qualify as dia-
log, but neither do comments such as
yours.

Let us not question those parents
fighting for their children’s nutrition.

FEDERAL FOOD ASSISTANCE

(Mrs. CLAYTON asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Mrs. CLAYTON. Mr. Speaker, from Tuesday
morning into the wee hours of yesterday
morning, the Committee on Agriculture marked
up title V of the Personal Responsibility Act.

That bill is now poised for consideration on
the House floor.

Leadership of the committee is to be com-
mended for eliminating the mandate for block
granting the Food Stamp Program.

A State option on block grants, however, re-
mains and will be an issue on the floor.

Also, during markup, the committee accept-
ed my amendment which requires those who
must work for food stamps to be paid at least
the minimum wage for their labor.

The Agriculture Committee was also wise to
take that course.

But, with action by other committees, the
block grant issue continues to loom large and
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will be hotly contested during floor consider-
ation.

| urge my colleagues to stand up against
nutrition program block grants. Welfare reform
without that reform will hurt the poor.

EXTENSION OF WAIVER OF APPLI-
CATION OF EXPORT CRITERION
OF THE ATOMIC ENERGY ACT—
MESSAGE FROM THE PRESIDENT
OF THE UNITED STATES

The SPEAKER pro tempore laid be-
fore the House the following message
from the President of the United
States; which was read and, together
with the accompanying papers, without
objection, referred to the Committee
on International Relations and ordered
to be printed.

To the Congress of the United States:

The United States has been engaged
in nuclear cooperation with the Euro-
pean Community (now European
Union) for many years. This coopera-
tion was initiated under agreements
that were concluded in 1957 and 1968 be-
tween the United States and the Euro-
pean Atomic Energy Community
(EURATOM) and that expire December
31, 1995. Since the inception of this co-
operation, EURATOM has adhered to
all its obligations under those agree-
ments.

The Nuclear Non-Proliferation Act of
1978 amended the Atomic Energy Act of
1954 to establish new nuclear export
criteria, including a requirement that
the United States have a right to con-
sent to the reprocessing of fuel ex-
ported from the United States. Our
present agreements for cooperation
with EURATOM do not contain such a
right. To avoid disrupting cooperation
with EURATOM, a proviso was in-
cluded in the law to enable continued
cooperation until March 10, 1980, if
EURATOM agreed to negotiations con-
cerning our cooperation agreements.
EURATOM agreed in 1978 to such nego-
tiations.

The law also provides that nuclear
cooperation with EURATOM can be ex-
tended on an annual basis after March
10, 1980, upon determination by the
President that failure to cooperate
would be seriously prejudicial to the
achievement of U.S. nonproliferation
objectives or otherwise jeopardize the
common defense and security, and
after notification to the Congress.
President Carter made such a deter-
mination 15 years ago and signed Exec-
utive Order No. 12193, permitting nu-
clear cooperation with EURATOM to
continue until March 10, 1981. Presi-
dents Reagan and Bush made similar
determinations and signed Executive
orders each year during their terms. |
signed Executive Order No. 12840 in 1993
and Executive Order No. 12903 in 1994,
which extended cooperation until
March 10, 1994, and March 10, 1995, re-
spectively.

In addition to numerous informal
contacts, the United States has en-
gaged in frequent talks  with
EURATOM regarding the renegotiation
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of the U.S.-EURATOM agreements for
cooperation. Talks were conducted in
November 1978; September 1979; April
1980; January 1982; November 1983;
March 1984; May, September, and No-
vember 1985; April and July 1986; Sep-
tember 1987; September and November
1988; July and December 1989; Feb-
ruary, April, October, and December
1990; and September 1991. Formal nego-
tiations on a new agreement were held
in April, September, and December
1992; March, July, and October 1993;
June, October, and December 1994; and
January and February 1995. They are
expected to continue.

I believe that it is essential that co-
operation between the United States
and EURATOM continue, and likewise,
that we work closely with our allies to
counter the threat of proliferation of
nuclear explosives. Not only would a
disruption of nuclear cooperation with
EURATOM eliminate any chance of
progress in our negotiations with that
organization related to our agree-
ments, it would also cause serious
problems in our overall relationships.
Accordingly, | have determined that
failure to continue peaceful nuclear co-
operation with EURATOM would be se-
riously prejudicial to the achievement
of U.S. nonproliferation objectives and
would jeopardize the common defense
and security of the United States. |
therefore intend to sign an Executive
order to extend the waiver of the appli-
cation of the relevant export criterion
of the Atomic Energy Act until the
current agreements expire on Decem-
ber 31, 1995.

WiLLIAM J. CLINTON.

THE WHITE HoOUSE, March 9, 1995.

COMMUNICATION FROM THE HON-
ORABLE EDWARD J. MARKEY,
MEMBER OF CONGRESS

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Honorable EDWARD J.
MARKEY, a Member of Congress:

Washington, DC, March 7, 1995.
Hon. NEWT GINGRICH,
Speaker, House of Representatives, Washington,
DC.

DEAR MR. SPEAKER: This is to formally no-
tify you pursuant to Rule L(50) of the Rules
of the House that a staff person in my office
has received a subpoena for testimony and
documents concerning constituent casework.
The subpoena was issued by the Middlesex
County Probate and Family Court of the
Commonwealth of Massachusetts.

After consultation with the General Coun-
sel, | have determined that compliance with
the subpoena is consistent with the privi-
leges and precedents of the House.

Sincerely,
EDWARD J. MARKEY,
Member of Congress.
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COMMUNICATION FROM THE HON-
ORABLE KWEISI MFUME, MEM-
BER OF CONGRESS

The SPEAKER pro tempore (Mr.
SHAYS) laid before the House the fol-
lowing communication from the Honor-
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able Kwelsi MFUME, a Member of Con-
gress:
Washington, DC, March 8, 1995.
Hon. NEWT GINGRICH,
Speaker, House of Representatives, Washington,
DC.

DEAR MR. SPEAKER: This is to formally no-
tify you pursuant to Rule L (50) of the Rules
of the House that a member of my staff has
been served with a subpoena issued by the
United States District Court for the Eastern
District of Virginia for materials related to
a civil case.

After consultation with the General Coun-
sel, | have determined that compliance with
the subpoena is consistent with the privi-
leges and precedents of the House.

Sincerely,
KWEISI MFUME,
Member of Congress.

PROVIDING FOR FURTHER CONSID-
ERATION OF H.R. 956, COMMON
SENSE LEGAL STANDARDS RE-
FORM ACT OF 1995

Mr. LINDER. Mr. Speaker, by direc-
tion of the Committee on Rules, | call
up House Resolution 109 and ask for its
immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. REs. 109

Resolved, That at any time after the adop-
tion of this resolution the Speaker may, pur-
suant to clause 1(b) of rule XXIlI, declare the
House resolved into the Committee of the
Whole House on the state of the Union for
further consideration of the bill (H.R. 956) to
establish legal standards and procedures for
product liability litigation, and for other
purposes. No further general debate shall be
in order. The bill shall be considered for
amendment under the five-minute rule. In
lieu of the amendment recommended by the
Committee on the Judiciary, it shall be in
order to consider as an original bill for the
purpose of amendment under the five-minute
rule an amendment in the nature of a sub-
stitute consisting of the text of H.R. 1075.
That amendment in the nature of a sub-
stitute shall be considered as read. No
amendment to that amendment in the na-
ture of a substitute shall be in order except
those specified in the report of the Commit-
tee on Rules accompanying this resolution.
Each amendment may be offered only in the
order specified in the report, may be offered
only by a Member designated in the report,
shall be considered as read, shall be debat-
able for the time specified in the report
equally divided and controlled by the pro-
ponent and an opponent, shall not be subject
to amendment, and shall not be subject to a
demand for division of the question in the
House or in the Committee of the Whole. At
the conclusion of consideration of the bill for
amendment the Committee shall rise and re-
port the bill to the House with such amend-
ments as may have been adopted. Any Mem-
ber may demand a separate vote in the
House on any amendment adopted in the
Committee of the Whole to the bill or to the
amendment in the nature of a substitute
made in order as original text. The previous
question shall be considered as ordered on
the bill and amendments thereto to final
passage without intervening motion except
one motion to recommit with or without in-
structions.

The SPEAKER pro tempore. The gen-
tleman from Georgia [Mr. LINDER] is
recognized for 1 hour.
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Mr. LINDER. Mr. Speaker, for the
purpose of debate only, | yield the cus-
tomary 30 minutes to the gentleman
from Texas [Mr. FROST], pending which
I yield myself such time as | may
consume.

During consideration of this resolu-
tion, all time yielded is for the purpose
of debate only.

Mr. Speaker, today we continue our
historic debate that will restore sanity
to our legal system. Over the next 2
days, we will take the first crucial
steps toward limiting the significant
costs on the U.S. economy that con-
tinue to force manufacturers to fire
workers and withdraw products from
the market, including medical devices
and medication available in most of
the world, sadly resulting in prevent-
able deaths. For too long, this Nation
has capitulated to the power of Ralph
Nader and the trial lawyers. It is high
time that we level the playing field.
The full consideration of H.R. 956 will
allow this body to consider a wide
range of issues designed to bring com-
mon sense and personal responsibility
back to our courts.

The modified closed rule reported by
the Rules Committee will allow the
House to fully consider the significant
issues raised by the bill H.R. 956. Yes-
terday’s rule already provided for 2
hours of general debate. Today, House
Resolution 109 first provides for consid-
eration under the 5-minute rule of an
amendment in the nature of a sub-
stitute consisting of the text of H.R.
1075. This bill represents the combined
efforts of the Judiciary Committee and
Commerce Committee to create a com-
prehensive, consensus bill that moves
our legal system toward more rational
behavior. In addition, the rule makes
in order 15 amendments designated in
the Rules Committee report. Each of
these amendments is debatable only for
the time specified in the report, equal-
ly divided and controlled by the pro-
ponent and an opponent of that par-
ticular amendment.

Finally, the rule provides a motion
to recommit, with or without instruc-
tions, which will give the minority an
additional opportunity to offer any
amendment which complies with the
standing rules of the House.

No Member is ignorant of these pro-
posals to save our legal system, and it
is not as if these proposals have been
designed overnight. The common-sense
legal reforms were presented on Sep-
tember 27, the bill was introduced on
the opening day of this Congress, both
the Judiciary and Commerce Commit-
tee held days of hearings, and many of
these proposals have been studied and
under consideration in Congress for
decades.

Mr. Speaker, this rule is a fair rule.
The Rules Committee received 82
amendments, many of which were du-
plicative and overlapping in their
scope. House Resolution 109 allows for
15 amendments which will thoroughly
address every major issue presented by
this bill. | also believe that the Rules
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Committee has been extraordinarily
fair and prudent in that minority
amendments outnumber majority
amendments by a count of 8 to 6, with
one bipartisan amendment.

As | stated, many duplicative amend-
ments were offered to the Rules Com-
mittee, and | am pleased that 15 dis-
tinct amendments to this bill will be
considered on the House floor in the
coming days. Chairmen HYDE and BLI-
LEY, and many minority members,
asked for sufficient time to debate the
important sections of H.R. 956. That is
exactly what we have done under this
rule.

Almost one dozen amendments were
presented to the Rules Committee that
either increased the cap on punitive
damages or deleted the cap entirely.
The rule adequately provides for debate
on the Furse amendment which would
strike the cap on punitive damages. |
would also add that the minority will
have an additional chance to offer an
amendment on punitive caps during
the motion to recommit.

A number of Members expressed con-
cerns about the increased standards in
the burden of proof in the law of evi-
dence, and the rule allows the gen-
tleman from North Carolina [Mr.
WATT] with an opportunity to strike
the new clear-and-convincing-evidence
standard.

Minority Members also argued that
the provision to eliminate joint liabil-
ity for noneconomic damages in prod-
uct liability cases would harm certain
plaintiffs. While | personally believe
that we protect plaintiffs and enact
reasonable reforms in this provision,
the rule enables the gentlewoman from
Colorado [Mrs. SCHROEDER] the oppor-
tunity to delete that section.

The rule also provides for meaningful
debate on significant issues ranging
from:

An amendment offered by Mr. ScHu-
MER that prevents the sealing of court
documents in product liability cases.

An amendment offered by Mr. GEREN
to clarify liability rules for persons
who rent or lease products.

An amendment offered by Represent-
atives OXLEY, BURR, and TAuzIN that
exempts medical device manufacturers
from punitive damages when the prod-
uct in question has been approved by
FDA.

After consideration of 14 amend-
ments, those Members who wish to
limit the scope of the bill will have the
opportunity to vote on an amendment
offered by Mr. SCHUMER that would put
a 5-year sunset on titles | through IlI.

As attested to by the number and ex-
tent of amendments made in order, this
is an equitable rule that permits more
minority amendments that—if passed
by the House—would extensively alter
the original bill. I urge my colleagues
to save our legal system, end the puni-
tive tax on the American people, and
support this rule.

Mr. Speaker, | have a rather unusual
step, an amendment to the rule, and |
want the other side to listen closely. It
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has come to my attention that the gen-
tleman from Texas, Mr. PETE GEREN,
and the gentleman from California, Mr.
Cox, both of whose amendments were
included in the rule, have expressed
their interest in revising their amend-
ments.

First, my amendment to the resolu-
tion makes a technical change to clar-
ify the definition of product seller in
the amendment numbered 1 in the re-
port, offered by Mr. GEREN.

Second, my amendment allows for a
more substantive change in the amend-
ment numbered 12 in the report which
was offered by Mr. Cox. This amend-
ment, as it currently reads, would cap
noneconomic damages at $250,000 for all
civil cases. The revised amendment
which | am offering to the House pro-
vides for a cap on noneconomic dam-
ages at $250,000 and limits its applica-
tion to health care liability actions
only.

The reason for this is that shortly be-
fore the Rules Committee meeting, a
copy of a revised version of the Geren
amendment No. 25 was received by the
Committee. Since the change could be
considered a substantive one, Rep-
resentative GEREN’s staff was advised
instead to seek unanimous consent on
the House floor to modify his amend-
ment.

Shortly after the Rules Committee
ordered the rule reported, a request
was received from Representative
Cox’s office that he be allowed to offer
a modified version of the Cox amend-
ment No. 51. Again, Representative Cox
was advised to seek unanimous consent
in the House to offer a modified version
of the amendment.

However, it became clear from the
tone of the debate on the first rule on
H.R. 956 that the climate on the floor
would not be hospitable for any such
unanimous-consent requests.

Consequently, after consulting with
the majority leadership, a decision was
made to offer an amendment to the
rule that provides for the consideration
of both the Geren and Cox amendments
in their modified forms. In both in-
stances, the modifications are germane
and no special waivers are required.

To repeat, the Geren language has
been changed to more precisely iden-
tify a renter or leaser and the Cox
amendment was made to narrow the
scope of noneconomic awards in civil
actions to those dealing with medical
malpractice only.

Mr. SOLOMON. Mr. Speaker, will the
gentleman yield?

Mr. LINDER. 1 yield
tleman from New York.

(Mr. SOLOMON asked and was given
permission to revise and extend his re-
marks.)

Mr. SOLOMON. | thank the gen-
tleman for yielding. | would just say
that we have a Committee on Rules
meeting starting in just a few minutes
on term limitations in the Committee
on Rules at 11.

to the gen-
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I commend the gentleman from Geor-
gia [Mr. LINDER], such a valuable mem-
ber of the Committee on Rules, and the
gentlewoman from Ohio [Ms. PRYCE],
because a lot of work has gone into
trying to structure a rule that would
allow us to have a free and fair debate
on these issues.

The gentleman has outlined that we
have covered all of the specific areas in
the bill. There were 82 amendments
filed to the bill and the fact is that
working with the Democrats and, as
the gentleman has alluded to, even
with the gentleman from Texas, Mr.
PETE GEREN, who had sought a modi-
fication in his amendment since he
came to the Committee on Rules too
late to request that, we certainly have
taken all these into consideration.

I would just hope that every Repub-
lican votes for the amendment that the
gentleman is offering even though it is
a bipartisan amendment, and | hope
that they vote for this rule. It is ter-
ribly important that we get this legis-
lation on the floor today and that it
pass by 3 p.m. on Friday.

Again, | repeat, | urge every Repub-
lican to vote for this amendment to the
rule.

Mr. LINDER. Mr. Speaker, | thank
the gentleman.

Mr. Speaker, the amendment is at
the desk, it has been made available to
the minority side, and | reserve the
balance of my time.

The SPEAKER pro tempore. Does the
gentleman from Georgia offer the
amendment?

Mr. LINDER. Yes, Mr. Speaker.

AMENDMENT OFFERED BY MR. LINDER

Mr. LINDER. Mr. Speaker, | offer an
amendment.

The Clerk read as follows:

Amendment offered by Mr. LINDER:

Page 2, line 11, insert the following before
the period: *“, provided that the amendments
numbered 1 and 12 printed in that report
shall be considered in the forms specified in
section 2 of this resolution’’; and

At the end of the resolution add the follow-
Ing:

gEC. 2. (&) The amendment numbered 1 in
the report accompanying this resolution
shall be considered in the following form:

Page 7, insert after line 3 the following:

““(c) Notwithstanding any other provision
of law, any person, except a person excluded
from the definition of product seller, en-
gaged in the business of renting or leasing a
product shall be subject to liability pursuant
to subsection (a) of this section, but shall
not be liable to a claimant for the tortious
act of another solely by reason of ownership
of such product.”.

(b) The amendment numbered 12 in the re-
port accompanying this resolution shall be
considered in the following form:

Page 19 redesignate section 202 as section
203 and after line 19 insert the following:

SEC. 202. LIMITATION ON NONECONOMIC DAM-

AGES IN HEALTH CARE LIABILITY
ACTIONS.

(@) MAXIMUM AWARD OF NONECONOMIC DAM-
AGES.—In any health care liability action, in
addition to actual damages or punitive dam-
ages, or both, a claimant may also be award-
ed noneconomic damages, including damages
awarded to compensate injured feelings, such
as pain and suffering and emotional distress.
The maximum amount of such damages that
may be awarded to a claimant shall be
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$250,000. Such maximum amount shall apply
regardless of the number of parties against
whom the action is brought, and regardless
of the number of claims or actions brought
with respect to the health care injury. An
award for future noneconomic damages shall
not be discounted to present value. The jury
shall not be informed about the limitation
on noneconomic damages, but an award for
noneconomic damages in excess of $250,000
shall be reduced either before the entry of
judgment or by amendment of the judgment
after entry. An award of damages for non-
economic losses in excess of $250,000 shall be
reduced to $250,000 before accounting for any
other reduction in damages required by law.
If separate awards of damages for past and
future noneconomic damages are rendered
and the combined award exceeds $250,000, the
award of damages for future noneconomic
losses shall be reduced first.

(b) APPLICABILITY.—EXxcept as provided in
section 401, this section shall apply to any
health care liability action brought in any
Federal or State court on any theory or pur-
suant to any alternative dispute resolution
process where noneconomic damages are
sought. This section does not create a cause
of action for noneconomic damages. This
section does not preempt or supersede any
State or Federal law to the extent that such
law would further limit the award of non-
economic damages. This section does not
preempt any State law enacted before the
date of the enactment of this Act that places
a cap on the total liability in a health care
liability action.

(d) DEFINITIONS.—ASs used in this section—

(a) The term “‘claimant’”” means any person
who asserts a health care liability claim or
brings a health care liability action, includ-
ing a person who asserts or claims a right to
legal or equitable contribution, indemnity or
subrogation, arising out of a health care li-
ability claim or action, and any person on
whose behalf such a claim is asserted or such
an action is brought, whether deceased, in-
competent or a minor.

(b) The term ‘““‘economic loss’ has the same
meaning as defined at section 203(3).

(c) The term “*health care liability action™
means a civil action brought in a State or
Federal court or pursuant to any alternative
dispute resolution process, against a health
care provider, an entity which is obligated to
provide or pay for health benefits under any
health plan (including any person or entity
acting under a contract or arrangement to
provide or administer any health benefit), or
the manufacturer, distributor, supplier, mar-
keter, promoter, or seller of a medical prod-
uct, in which the claimant alleges a claim
(including third party claims, cross claims,
counter claims, or distribution claims) based
upon the provision of (or the failure to pro-
vide or pay for) health care services or the
use of a medical product, regardless of the
theory of liability on which the claim is
based, or the number of plaintiffs, or defend-
ants or causes of action.

Page 17, line 10, insert
after “PUNITIVE".

Mr. LINDER (during the reading).
Mr. Speaker, | ask unanimous consent
that the amendment be considered as
read and printed in the RECORD.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Georgia?

Mr. MOAKLEY. Mr. Speaker, | ob-
ject.

The SPEAKER pro tempore. Objec-
tion is heard.

The Clerk completed the reading of
the amendment.

“AND OTHER”
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Mr. FROST. | yield myself such time
as | may consume. It is my intention
to yield in just a few seconds to the
ranking member of the Committee on
rules since he has to then go up to the
committee for a hearing. After he com-
pletes his statement | will reclaim my
time because | would like to give the
traditional opening statement.

I would point out, Mr. Speaker that
what we have just witnessed is one of
two things. Either it is incomplete
staff work on the part of the majority
side because of the enormous pressure,
time pressure being put on their staff
by the majority Members, or it is bait
and switch. | do not know which it is.
But we are under a very unusual proce-
dure where we are being asked to
amend on the floor a rule granted in
the Rules Committee yesterday.

Mr. Speaker, | yield such time as he
may consume to the gentleman from
Massachusetts [Mr. MOAKLEY], the dis-
tinguished ranking member of the
Rules Committee.

Mr. MOAKLEY. Mr. Speaker, | would
like to have the attention of the gen-
tleman from New York [Mr. SOLOMON].
I know that the gentleman has got
scheduled hearings on the term limit
bill up before the committee this
morning. Since we are not going to
take it up until the end of the month,
and we are discussing two major
amendments to the rules that are tak-
ing place here on the floor, does the
gentleman not think we should be on
the floor making sure this thing comes
out right this time rather than going
up to the committee to take evidence
and term limits where we have so much
time in order to put it together?

Mr. SOLOMON. Mr. Speaker, will the
gentleman yield?

Mr. MOAKLEY. | yield to the gen-
tleman from New York.

Mr. SOLOMON. The gentleman’s
points are well taken. We will delay
the Committee on Rules meeting until
1 minute after the final vote on final
passage of this rule. Is that fair, sir?

Mr. MOAKLEY. | think this is very
nice. | thank the gentleman.

Mr. SOLOMON. And we will notify
everyone involved.

Mr. MOAKLEY. Mr. Speaker, again,
this rule is the ultimate closed rule.
They say that they allowed 8 Demo-
cratic amendments to be part of the
rule, but they picked out the 8; we did
not. That would be like the Republican
Party picking the Democratic Mem-
bers to serve on the Committee on
Rules. | think we have to balance this
thing out.

| think that the Speaker, NEWT GING-
RICH, on November 11, 1993, said and |
quote, ‘“We very specifically made the
decision early on in our Contract With
America that we would bring up all 10
bills under open rules.”’

I do not know where they are. We
know the definition of rules has been
changed this year from the definition
that we had last year. So | would like
to just put Members on notice to listen
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quickly and if the Committee on Rules
had enough time to do the job assigned
to it up in the rules Committee we
would not have these two major
amendments to the rule here on the
floor. This is a highly complicated bill
and should have been treated in the
committees of authorization or else on
the Committee on Rules.

So | urge my colleagues to defeat the
previous question and make in order
the McCollum-Oxley-Gordon amend-
ment. This amendment by two Repub-
lican subcommittee chairmen and one
moderate Democrat will raise the cap
on damages to $1 million, and as the
Republican leadership knows very well,
will ultimately pass if it is made in
order.

Mr. Speaker, Republicans are break-
ing their promises to do open rules on
all of the contract items and to do 70
percent open rules in general.

Mr. Speaker, | agree with most
Americans that we have too many law-
suits in this country, but |I am not
aware of some huge product liability
crisis in the United States. | know we
have a big, huge, crime problem out
there. I know our health care system
needs work. I know American Children
need school lunches, but | have not
heard anyone say there has been a
product liability crisis in the United
States.

The fact is juries rarely award puni-
tive damages. In the 25 years between
1965 and 1990, punitive damages were
awarded in only 355 cases. So why the
cap, particularly since my colleagues
have been so eager to defend the
States, rights? My Republican col-
leagues said that we needed to em-
power the States but today’s bill pre-
empts the States. So, which is it? Do
the Republicans want to empower the
States or do they want to empower the
Federal Government?

Mr. Speaker, in terms of Republican
consistency, the only consistent Re-
publican effort is to give Wall Street a
handout at the expense of Main Street.

My colleagues are quick to point out
the trial lawyers and name them as the
bad guys. But let us make sure we also
remember the people that are rep-
resented by the trial lawyers, the el-
derly, women, and middle-income
Americans.

Mr. Speaker, | have very serious con-
cerns about the effect this bill will
have on those people and | hope they
will be resolved. But that will be dif-
ficult, Mr. Speaker. Republicans have
broken their open rule promise again. |
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understand my colleagues’ hurry to
finish the contract and start that April
recess, but | think the American people
will support us if we stay just a little
bit longer and allow Members to have
their input into this very serious legis-
lation.

I may add, Mr. Speaker, that just 2
days ago my dear friend from Califor-
nia, Mr. DREIER, stood on this floor and
said that Republicans imposed time
caps on bills because they did not want
to pick and choose among amend-
ments. Today, they have picked and
chosen between amendments. What a
difference a day makes.

It looks like Republicans are taking
very seriously Ralph Waldo Emerson
saying ‘“‘a foolish consistency is the
hobgoblin of little minds.”” They are as
consistent as the water rates in Massa-
chusetts and they are still breaking
promises.

Mr. Speaker, | would urge my col-
leagues to defeat the previous question
and make the McCollum-Oxley-Gordon
amendment in order.

Mr. FROST. Mr. Speaker, | yield my-
self such time as | may consume, and |
would like to at this point continue my
opening statement.

Mr. Speaker, | rise in strong opposi-
tion to this rule.

Mr. Speaker, this is a closed rule.
This rule doesn’t meet the standards
set by the infamous Contract With
America, nor does it meet the promises
of the Speaker or the chairman of the
Rules Committee. We were promised
free and open debate in the House. This
rule doesn’t even come close to meet-
ing that promise.

Mr. Speaker, | would like to read
from the January 4, 1995, CONGRES-
SIONAL RECORD quoting the Speaker of
the House, Mr. GINGRICH, on the first
day of the session, Page H6,

We then say that within the first 100 days
of the 104th Congress we shall bring to the
House floor the following bills, each to be
given full and open debate, each to be given
a full and clear vote, and each to be imme-
diately available for inspection.

Words of the Speaker of the House.

Mr. Speaker, I am sure my Repub-
lican colleagues will protest my char-
acterization of this rule and will com-
plain that when the Democrats were in
the majority that the Rules Committee
cut off debate through the use of modi-
fied or closed rules.

Mr. Speaker, that argument is not
the point. The point, Mr. Speaker, is
that the Republican party promised—

FLOOR PROCEDURE IN THE 104TH CONGRESS
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promised—that debate in the House of
Representatives would be open.

Mr. Speaker, the Rules Committee
majority voted down 17 amendments to
the chairman’s mark last night. The
majority on the Rules Committee even
denied the gentleman from Tennessee
[Mr. QUILLEN] the opportunity to offer
an amendment to this legislation. The
majority opposed giving the House the
opportunity to vote on amendment re-
lating to punitive damages in the case
of manufacturers or product sellers
who were aware of an existing defect in
that product. Mr. Speaker, is this free
and open debate?

Mr. Speaker, 82 amendments were
submitted to the Rules Committee for
inclusion in the rule. Fifteen—15
amendments, Mr. Speaker—were made
in order by the Rules Committee ma-
jority. The gentleman from Georgia ex-
plained during our hearing last night
that a sincere effort was made to in-
clude every major issue in the rule. Our
distinguished chairman opposed includ-
ing any additional amendments in the
rule because the House must finish
consideration of this legislation, which
is a major upheaval of our civil court
system in the country, by 3 o’clock to-
morrow afternoon. Mr. Speaker, this
does not strike me as an open process.

And, Mr. Speaker, | have yet another
example of how this rule has been shut
down. An amendment which both the
chairman of the committee of jurisdic-
tion, Mr. BLILEY, and the gentleman
from Massachusetts, Mr. MARKEY had
agreed would be included in the rule,
was not on the list presented to the
Rules Committee members last night.
Chairman SoLOMON explained to us
that it was missing because of negotia-
tions between staff—between staff, Mr.
Speaker—and that he intends to ask
unanimous consent to permit its con-
sideration.

Mr. Speaker, | not only oppose this
rule, but | will oppose the previous
question. If the previous question is de-
feated, it is my intention to offer an
amendment to the rule which will per-
mit the consideration of two amend-
ments relating to punitive damages
caps. | will offer an amendment to in-
clude the McCollum amendment which
raises the cap to $500,000 and the Oxley-
Gordon amendment to raise those lim-
its to $1 million.

Mr. Speaker, | urge defeat of the pre-
vious question.

Mr. Speaker, | include for the
RECORD a chart of floor procedure on
rules in the 104th Congress as follows:

Title

Resolution No.

Process used for floor consideration

Amendments
in order

Res. 6 Closed

Compliance
Opening Day Rules Package

None.

Res. 5

Unfunded Mandates

IrT=T

Res. 38

Balanced Budget

Closed; contained a closed rule on H.R. 1 within the closed rule
Restrictive; Motion adopted over Democratic objection in the Committee of the Whole to limit

None.
N/A.

debate on section 4; Pre-printing gets preference.

Res. 44 Restrictive; only certain substitutes

Committee Hearings Scheduling

Res. 43 (0J)

Line Item Veto

Res. 55 Open; Pre-printing gets preference

Victim Restitution Act of 1995

Res. 61 Open; Pre-printing gets preference

Res. 60

Exclusionary Rule Reform Act of 1995
Violent Criminal Incarceration Act of 1995
The Criminal Alien Deportation Improvement Act
Local Government Law Enforcement Block Grants ..
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Res. 63
Res. 69
Res. 79
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Restrictive; considered in House no amendments

Restrictive; 10 hr. Time Cap on amendments
Open; Pre-printing gets preference; Contains self-executing provision
Restrictive; 10 hr. Time Cap on amendments; Pre-printing gets preference .
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FLOOR PROCEDURE IN THE 104TH CONGRESS—Continued
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Bill No. Title

Resolution No.

Process used for floor consideration

Amendments
in order

National Security Revitalization Act
Death Penalty/Habeas
Senate Compliance
To Permanently Extend the Health Insurance Deduction for the Self-Em-

ployed.
The Paperwork Reduction Act
Emergency Supplemental/Rescinding Certain Budget Authority ................
Regulatory Moratorium
Risk Assessment
Regulatory Flexibility
Private Property Protection Act

Securities Litigation Reform Act

The Attorney Accountability Act of 1995 ...
Product Liability and Legal Reform Act ...

Restrictive; 10 hr. Time Cap on amendments; Pre-printing gets preference ...

Restrictive; makes in order only the Gibbons amendment; waives all points of order; Contains

Restrictive; 10 hr. Time Cap on amendments; Pre-printing gets preference ...

H. Res. 83
N/A Restrictive; brought up under UC with a 6 hr. time cap on amendments
N/A Closed; Put on suspension calendar over Democratic objection
H. Res. 88
self-executing provision.
H. Res. 91 Open
H. Res. 92 Restrictive; makes in order only the Obey substitute
H. Res. 93
H. Res. 96 Restrictive; 10 hr. Time Cap on amendments
H. Res. 100 Open
H. Res. 101

Res.

Res.
Res.

103

104
109

Restrictive; 12 hr. time cap on amendments; Requires Members to pre-print their amendments
in the Record prior to the bill's consideration for amendment, waives germaneness and
budget act points of order as well as points of order concerning appropriating on a legisla-
tive bill against the committee substitute used as base text.

Restrictive; 8 hr. time cap on amendments; Pre-printing gets preference; Makes in order the
Wyden amendment and waives germanes against it.

Restrictive; 7 hr. time cap on amendments; Pre-printing gets preference ...

Restrictive; makes in order only 15 germane amendments and denies 64 germane amendments

N/A.
N/A.
None.
1D.

1D.

N/A.
8D; 7R.

from being considered.

Note: 75% restrictive; 25% open. These figures use Republican scoring methods from the 103rd Congress. Not included in this chart are three bills which should have been placed on the Suspension Calendar. H.R. 101, H.R. 400, H.R.
40.

Mr. Speaker, | reserve the balance of
my time.

Mr. LINDER. Mr. Speaker, for pur-
poses of debate only, | yield 4 minutes
to the gentleman from New Mexico
[Mr. SCHIFF].

Mr. SCHIFF. Mr. Speaker, | thank
the gentleman from Georgia for yield-
ing me this time and | especially want
to commend his integrity because he
knew that | sought this time to criti-
cize the proposed rule from the Com-
mittee on Rules. However, | do have to
say that although I am critical of the
rule, | still intend to vote for it for this
reason: | think the issue of legal re-

form is very important. | think it
needs to get moving in the House of
Representatives, and the issue with

which, the matters with which | take
issue can be addressed elsewhere in the
process. Any bill that begins has a long
way to go before it ever is proposed to
the President for signature.

I want to say | do not criticize the
rule because it simply does not include
an amendment that | offered. | offered
an amendment to the balanced budget
amendment which was not accepted by
the Committee on Rules. Nevertheless,
they proposed a fundamentally fair and
open exchange of views on the balanced
budget amendment which | think was
perfectly appropriate even if it did not
happen to include an amendment that |
offered.

O 1100

In this particular case, however, as |
look at the amendments which have
been made in order in this bill, it ap-
pears to me that amendments have
been allowed which either the Commit-
tee on Rules believes will not be ac-
cepted by a majority in the House of
Representatives or they do not care if
a majority in the House of Representa-
tives adopts these amendments. And
those rules, those amendments which
might change this bill in a way that
the Committee on Rules does not wish
it changed were not even allowed to be
offered on the House floor.

There has already been reference to a
proposed amendment from the gen-
tleman from Tennessee [Mr. QUILLEN].
There has been references to a biparti-
san amendment that would deal with
raising the damage caps on punitive

damages, not taking the caps away,
which | think the majority will not
support, but simply raising the caps,
which | think a majority would sup-
port.

Here is where | believe my proposed
amendment is highly relevant. This
bill is being argued in terms of a prod-
ucts liability bill, but it is only prod-
ucts liability in part. Section 1 of this
bill deals with products liability. Title
11, dealing with punitive damages, is
not limited to products liability. In
fact, it is not limited to anything.

According to title Il of this bill, as it
is now written, the Federal Govern-
ment is going to take over the State
courts with respect to punitive dam-
ages in every single case, no matter
what is the subject of the case.

In other words, if two individuals get
into a first fight on the front lawn be-
tween their houses, Federal law is
going to govern how that lawsuit that
might arise out of that takes place.
Now, particularly to my Republican
colleagues, let me say first | think that
violates philosophically everything we
have been arguing for the last 2
months. We have said the States can
handle police grant block grants, we
have said the States can handle child
nutrition programs and now we are
saying the States for some reason can-
not handle the court system.

Further, we set the precedent that
running the courts should be a Federal
issue. And some day a Congress of a
different philosophic bent can say
there will be a Federal law on punitive
damages which is there will be no caps
on punitive damages anywhere and we
will overrule and take away those ex-
isting punitive damage caps which now
exist. If you can do one, you can do the
other.

My amendment will simply have said
the punitive damages proceedings,
whatever it is, applies only to products
liability.

I want to conclude with one respect-
ful exception to the opening statement
of the gentleman from Georgia [Mr.
LINDER] which has been said by a num-
ber of our leaders, which makes ref-
erence to Mr. Ralph Nader and the
Trials Lawyers Association. That ap-
proach reminds me very much of the

others side’s saying we have to pass
certain laws to send a message to the
National Rifle Association. | just want
to say on this floor that | have voted
for and against the trial lawyers’ posi-
tions and voted for and against the Na-
tional Rifle Association position. We
should pass laws that are good laws and
not based on whether or not they are
supported or opposed by any particular
group.

I thank the gentleman again for
yielding.

FURTHER MESSAGE FROM THE
PRESIDENT

A further message in writing from
the President of the United States was
communicated to the House by Mr.
Edwin Thomas, one of his secretaries.

PROVIDING FOR FURTHER CONSID-
ERATION OF H.R. 956, COMMON
SENSE LEGAL STANDARDS RE-
FORM ACT OF 1995

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, | yield 3 minutes
to the gentlewoman from Colorado
[Mrs. SCHROEDER].

Mrs. SCHROEDER. | thank the gen-
tleman from Texas for yielding this
time to me.

I am very honored to be able to fol-
low the gentleman from New Mexico
because | think he gave a very, very
thoughtful approach to this rule.

Look, this bill is doing something
very drastic. It is changing the entire
legal system of this country as it has
worked since the country began. And
this bill has been written and rewritten
and rewritten, and we do not even
know who the final author is.

It has been like a fast-bill breeder re-
actor and a fast-amendment breeder re-
actor, and, as you see, they are now
changing the rule one more time be-
cause they want to change some more
amendments.

I think really we must vote down
this rule because we do not know what
we are doing.

Let me emphasize again what the
gentleman from New Mexico said about
title Il. This goes far beyond product
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liability. We are saying in title Il the
Federal Government knows best and
we are going to preempt all sorts of
State laws.

You heard some of them last night.
In New Jersey they allow punitive
damages against any person that sexu-
ally abuses a child. Well, if we pass this
bill, we are going to put a cap on it.
And in all sorts of States, they allow
punitive damages for someone who has
been Killed by a driver under the influ-
ence of drugs or alcohol. Do you think
we should put a cap on that and say
they did not have any idea what they
were doing?

Other States have put on punitive
damages for people who are selling
drugs to children. 1 am for those
things. | do not think we have all the
wisdom here. | think it is amazing we
are going to run out and give the
school lunch program to the States,
which a lot of them were not asking
for, and we are going to take away all
of the things they tried to do if we pass
title Il here today.

I also must say, when we look at
these amendments, there were very
many amendments, as the gentleman
from New Mexico said, that were not
allowed that we know would have
passed. And | think that is troubling.

There are other amendments that |
certainly hope people listen to today
because they are very important: the
noneconomic damages, the ‘‘feelings”
amendment, as they are calling it. Let
me tell you, if someone’s reproductive
organs are destroyed, if their capacity
to reproduce is destroyed, | think that
goes way beyond feelings. And | know
very few people who would look very
favorably upon someone putting a pu-
nitive cap on what they could receive if
someone intentionally did that.

We see instance after instance in this
bill where we think it is not ripe for de-
cision, where we really do need much
more debate. And | think that the peo-
ple assumed we would have some
thoughtful application before we took
a system that has been functioning for
over 200 years and changed it, and
changed it with such haste that we
hardly know what we are doing and we
are having to change the rule as it
goes.

This is massive micromanagement,
this is a closed rule. These are serious
issues. There are limits on debate, lim-
its on amendments, limits on every-
thing. | hope people vote against this
rule.

And | thank the gentleman for yield-
ing the time.

Mr. LINDER. Mr. Speaker, for pur-
poses of debate only, | yield 3 minutes
to the gentleman from Florida [Mr.
BILIRAKIS].

Mr. BILIRAKIS. | thank the gen-
tleman for yielding this time to me.

Mr. Speaker, in spite of the con-
troversy and disagreements on the
rule, the bill itself is a good one, and |
urge all of my colleagues to support it.

Mr. Speaker, simply put, it is imper-
ative that we bring some uniformity to

CONGRESSIONAL RECORD —HOUSE

tort law in respect to product liability.
If we hope to compete in an equal mar-
ketplace, if we hope to protect our Na-
tion’s citizens without hamstringing
our industries and our quality of life,
we must meet this challenge squarely
today.

We come armed with study after
study documenting the adverse impact
of widely varying State tort laws on
competitiveness, innovation, and even
safety: it’s not working, it’s broke and
it’s long past time to fix it.

Under our current system, we are, in
effect, exporting American ideas. With
outrageous liability awards hanging
over their heads like the sword of Dam-
ocles, U.S. manufacturers often dare
not bring much-needed, much-re-
quested products to market. Mr.
Speaker, our foreign competitors ea-
gerly fill that gap.

They have not burdened themselves
with the crushing product liability
costs borne by U.S. manufacturers—
and, in the end, consumers. Nowhere—
not west of us on the Pacific rim nor
east of us in the European Economic
Community—are liability standards so
onerous as they are in the United
States.

Not least of all, we need this legisla-
tion’s single, predictable set of rules to
protect consumers—and we should em-
phasize that. None of us wants to write
the common man out of the law, leav-
ing him no redress in the courts. That’s
not the object of this bill. What we
want to do is restore some balance be-
tween liability and accountability.

Rather than voiding the common-
sense accountability of an injured
party, this bill places the responsibil-
ity for accident prevention back where
it belongs. Indeed, injured parties will
have to bear some of that burden if
they alter or misuse a product. Em-
ployers and employees alike will be en-
couraged to create a safer workplace.

Also, by bringing some balance back
to the system, we free consumers from
having to pay for accidents by individ-
uals who abuse illegal drugs or misuse
alcohol.

Predictability. Uniformity. Fairness.
This legislation will bring a certainty
to our tort laws that has been long
missing. It will help to stop the erosion
of our Nation’s competitiveness and
protect the consumer.

We can promise nothing more and we
should accept nothing less.

Again, | urge support of the bill.

Mr. FROST. Mr. Speaker, for purpose
of debate only, | yield 3 minutes to the
gentleman from California [Mr. BER-
MAN].

(Mr. BERMAN asked and was given
permission to revise and extend his re-
marks.)

Mr. BERMAN. Mr. Speaker, | urge
the House to defeat the previous ques-
tion, to allow an amended rule which
would allow three amendments, all of
them Republican amendments.

The gentleman from Florida, Mr.
McCoLLuM’s amendment to raise the
cap on all punitive damage. The bill
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does not just restrict punitive damages
caps to products liability. It covers
every single State’s punitive damages
remedy that exists, to raise that cap
from $250,000 to $500,000. Also, to allow
the Oxley-Gordon amendment, which
provides a million-dollar alternative
cap for all punitive damages remedies.
And the Schiff amendment, which lim-
its the punitive damages cap to what
every single speaker who comes down
here on the majority side talks about,
which is product liability.

The bill before us provides a punitive
damages cap for everything. If | were
to have a product liability bill in title
I and nationalize the steel industry in
title Il and | refused to discuss title I,
I would be somewhat disingenuous. |
suggest that as Republican after Re-
publican comes down on this legisla-
tion and talks about product liability,
never discusses the other issues, they
are wrong.

What did the Committee on Rules do
here? Why is this so objectionable? | do
not think you can have a product li-
ability under an open rule.

I know the Republican promise. |
think it was silly. |1 think they should
be allowed to change that promise. You
cannot consider everything on an open
rule. | do not even mind that it is a
very modified time-restricted closed
rule and the majority of the 82 amend-
ments filed are not considered.

But, in essence, what the Repub-
licans in the Committee on Rules have
done, what they are threatening to do
if they adopt this rule, is to say, ‘““Yes,
there is the status quo, and some peo-
ple just want to keep the status quo

and do not want to change it.”” | guess
that is the position of the trial law-
yers.

Then there is what | consider the ex-
treme of this bill and every amend-
ment, which is somewhere between the
status quo and the extreme of this bill
offered by a Republican which has a
chance to win will be denied a chance
to be offered.

So that, in effect, what you are doing
is what you have been yelling about
the Democrats doing; you blocked
amendments that could win on the
House floor and you were so sanctimo-
nious during the campaign and after-
ward, the outrage of what the Demo-
crats did. “We had amendments that
could win, but they would not let us
offer them.”” That is what Mr. SCHIFF’s
amendment is, that is what Mr.
McCoLLuM’s amendment is, that is
what the Oxley-Gordon amendments
are; not to let all the Democratic
amendments come in, but to let these
three amendments come in.

I would urge the body to defeat the
previous question and allow that very
limited amendment to allow moderate
proposals to come in.

When Mr. DREIER spoke yesterday,
when my friend from California on the
floor, he talked about letting ideas
from the left and the right come in.
They will not even let ideas from the
center come in. And that is what those
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amendments are. They should be al-
lowed.

I urge defeat of the previous question
so that that amended rule may be of-
fered.

Mr. LINDER. Mr. Speaker, for pur-
poses of debate only, | yield 2 minutes
to the gentlewoman from Ohio [Ms.
PRYCE].

Ms. PRYCE. Mr. Speaker, | thank the
gentleman for yielding.

Mr. Speaker, I am pleased to rise in
support of this rule, and to compliment
my friend from Georgia, Mr. LINDER,
for his excellent description of this leg-
islation.

This is a fair and responsible rule,
Mr. Speaker, because it permits the
House to consider 15 separate amend-
ments reflecting a wide range of issues
which are central to the product liabil-
ity reform debate. Of those 15 amend-
ments made in order, 8 are sponsored
by Democrats, 6 by Republicans, and 1
is offered with bipartisan sponsorship.
This rule should be even more palat-
able to many in this body due to the
floor manager, Mr. LINDER’S amend-
ment to impose the caps on non-
economic damages to medical mal-
practice cases only.

On Tuesday, the Committee on Rules
sat for nearly 7 hours to hear testi-
mony from Members on a variety of
amendments—83 in all—affecting many
aspects of the bill, including economic
and noneconomic losses, punitive dam-
ages, and joint and several liability, to
name just a few.

Under this rule, Mr. Speaker, we
have attempted to give ample time to
the minority, and quite frankly, to the
entire House, to discuss all of these
critical areas, while eliminating over-
lapping or duplicative amendments.

Mr. Speaker, not every amendment |
supported and fought for was adopted,
but | believe that, all in all, the rule is
fair.
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Mr. Speaker, for nearly two decades
Congress has grappled with the issue of
products liability reform. Some say we
are going too fast and we are going too
far, but what we went too fast and too
far on are the horrendous unchecked
abuses over the past decade. Having
been a jurist in my previous life, | can
say without hesitation that there is
room for commonsense legal reform in
our system, especially in the area of
product liability law. This bill seeks to
restore common sense and fairness to
product liability litigation by estab-
lishing uniform national standards in
place of the patchwork system cur-
rently compromise of 50 separate State
product liability laws.

Given the significant impact that
product liability has upon interstate
commerce, competitiveness, insurance
cost and the lives of each and every
American, the provisions in this legis-
lation and the Federal action it en-
dorses are not only warranted, but also
very sound. My colleagues need look no
further than the Constitution to see
that action taken by this body to regu-
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late interstate commerce is well within
Congress’ assigned duties.

Mr. Speaker, by adopting this fair
and responsible rule, we can continue
this week’s process of enacting mean-
ingful and reasonable changes to our
civil justice system. Mr. Speaker, I
urge my colleagues on both sides of the
aisle to support this fair and reason-
able rule.

Mr. FROST. Mr. Speaker, | yield
such time as he may consume to the
gentleman from Michigan [Mr. DIN-
GELL].

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Speaker, | rise in strong
opposition to this oppressive rule and urge
Members to defeat the previous question.

It is no secret that this important legisla-
tion—that | have worked on for many years—
is being grossly mishandled. There was but
one subcommittee hearing on an extreme bill
introduced 1 week earlier. There was no sub-
committee markup—an important step in en-
suring well-crafted and defensible legislation.
We were given three completely different sub-
stitutes in as many days before the committee
markup. Even before we received a draft of
the committee report, a new bill—H.R. 1075—
was introduced last week by Chairmen HYDE
and BLILEY.

Before the ink was dry on H.R. 1075, Chair-
man SOLOMON stood here and announced the
Rules Committee would meet this week “to
grant a rule which may restrict amendments.”
It is clear the Republican leadership decided
sometime ago they would ram this bill through
without adequate debate and without regard to
the rights of Members to debate the issues
and offer amendments to the bill.

We asked for an open rule, but have been
given a closed rule. The Republicans have
picked amendments they want to debate and
foreclosed the ability of Democrats to offer
and debate other important ones. Moderate or
bipartisan amendments have been completely
excluded by this closed rule.

For example, Mr. OXLEYy and Mr. GORDON
filed an amendment to raise the cap on puni-
tive damages to $1 million. And the gentleman
from Florida, a member of the Judiciary Com-
mittee, Mr. McCoLLUM, has an amendment to
raise the cap to $500,000. Instead of making
these moderate and bipartisan amendments in
order, the Republicans are instead only giving
the House the stark choice between an ex-
treme $250,000 cap on the one hand and no
cap at all on the other. It seems the Repub-
lican leadership was very worried that the
Oxley-Gordon or McCollum amendments
would pass. | urge Members to defeat the pre-
vious question to give the House an oppor-
tunity to vote on these middle ground alter-
natives.

Even worse, the rule allows Republican
amendments that go far beyond product liabil-
ity reform. For example, Mr. GEKAS’' amend-
ment on medical malpractice and Mr. CoxX's
amendments to severely limit damages for
pain and suffering in all State and Federal
cases will be in order if this rule passes. There
has not been one hearing on these amend-
ments by this Congress. There has not been
one day of committee meetings on these
amendments by this Congress. No Member
has been given adequate notice or time to

H 2907

consider these sweeping changes to our legal

system.
This unfair and ill-advised process erodes
bipartisan efforts. It produces legislation

fraught with defects, inconsistencies and er-
rors. This is not about common sense, as the
authors of the bill want us to believe. It is the
herd mentality in action.

| stand ready to work with all of my col-
leagues to craft fair, balanced, and appropriate
legislation in this area. But the rule before us
denies me and all Members of that oppor-
tunity. As all Members of this body know: we
are here to legislate, not to punch holes in
laminated cards.

We should be working to produce a prod-
ucts liability bill that we fully understand, in
which we can take pride, and which we may
defend without reservation. Vote “no” on the
previous question so that we can consider the
Oxley-Gordon and McCollum amendments on
punitive damages. Vote “no” on the rule if the
previous question is approved.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, | yield 3 minutes
to the gentleman from Texas [Mr. BRY-
ANT].

(Mr. BRYANT of Texas asked and
was given permission to revise and ex-
tend his remarks.)

Mr. BRYANT of Texas. Mr. Speaker,
Members of the House, simply put, the
rule before us today is an outrage. It is
a bill that is designed to make sure
that we cannot moderate in any way in
a very extreme bill. It goes far beyond
what any reasonable legal scholar
would ever have asked for, and it is
part of a 20-year, the culmination of a
20-year campaign, by companies who
have repeatedly been sued for putting
dangerous products on the market to
convince the public that somehow we
should ignore the plight of the victims
of their outrageous behavior and have
sympathy instead for them, and they
have been telling people on the radio
ads and through their various propa-
ganda sources that there is a big crisis
with regard to product liability cases,
but the fact is that in the hearings,
which had witnesses chosen by the Re-
publicans, we asked the witnesses, ‘“Do
any of you have a study to show that
there is a big increase in the number of
product liability cases?”” And the an-
swer was, no, nobody had any such
study.

““Do any of you have a study to show
there’s a big increase in the number, in
the size, of the verdicts?”” No, nobody
had any such study, and in fact the
studies that do exist tell us just the op-
posite.

The fact of the matter is that prod-
uct liability cases filed represent a
mere thirty-six one hundredths of a
percentage point of the civil case load
and ninety-seven thousands of a per-
centage point of the total case load in
the State courts. In recent years the
number of product liability filings has
been steadily declining. The objective
stories in the press in the last few days
have indicated just that. Only 10 per-
cent of the people who were sued, who
were injured, ever used the tort system
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to seek compensation for their injuries
anyway, and, finally, the number of
fraud liability cases in Federal court
declined 36 percent from 1985 to 1981.

Those are the facts. There are not
any other facts, and yet, because the
corporate friends of the Republican
Party want to see their fondest dream
come true, we have a rule before us
today that says we are going to pass an
extreme bill with no possibility of im-
proving it.

What has been the hallmark of this
campaign of propaganda? It has been
the McDonald’s coffee case. We were
told all about what an outrage the
McDonald’s coffee case was. Well, let
me tell my colleagues about a few
McDonald coffee cases they did not
know about.

This is a picture of an 11-year-old boy
from South Carolina. The McDonald’s
coffee he was holding spilled and
caused extreme scalding. The tests con-
ducted during the trial showed that the
coffee was 180 degrees when it was
spilled even though it was poured 15
minutes earlier. Now their highest rec-
ommended temperature for the hot
water heater is 140 degrees. That kid
was badly hurt.

Here is a 1%z-year-old child. This is a
scalding of five—a 1%>-year-old child
that was scalded by McDonald’s coffee.

As it turned out, there were 700 com-
plaints of scalding to the McDonald’s
company. We never did hear about that
in these radio ads; did we?

And here is the partial picture of per-
haps the saddest story of all. This is a
lady that was burned all the way down
the front of her body, and in between
her legs as well, in New Mexico. She
spent the following month in the hos-
pital. She remained wheelchair-bound
after discharge and died 2 months
later. She had extreme burns over all
of her body.

This is a bill that would have prohib-
ited these people from filing these
cases. The truth will be told in the de-
bate. I urge my colleagues to vote
against the rule.

Mr. LINDER. Mr. Speaker, | yield 3
minutes to the gentleman from Califor-
nia [Mr. Cox], the author of the amend-
ment for which we bent the rule.

Mr. COX of California. Mr. Speaker, |
appreciate the opportunity to explain
the need for amendment to the rule.

Obviously this amendment will
change an amendment offered by one
Democrat at the request of that Demo-
cratic Member and an amendment of-
fered by one Republican at the request
of that Republican.

In my case | have asked to narrow
the scope of my amendment so that |
can accommodate requests from Mem-
bers on the other side of the aisle.

The gentleman who just spoke, | take
it, is an opponent of tort reform in the
Congress for a variety of reasons. He
would not, presumably, have voted for
an amendment that will cover all torts
in all courts in terms of noneconomic
damages. Likewise, Mr. Speaker, |
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imagine he would not vote for an
amendment that covers medical mal-
practice which is a subset. But several
Members on that side of the aisle have
indicated that they very much share
the desire for reducing health care
costs by getting at the problem of
health care lawsuits, which is a subset
of the amendment that | originally of-
fered.

So, Mr. Speaker, for that purpose, to
focus the amendment more narrowly
on a subject that is of broader concern
in our Congress, | have asked to amend
the rule to permit me to offer a more
narrow amendment, and | appreciate
the gentleman from the Committee on
Rules offering me the opportunity to
explain the purpose of my amendment.

Mr. FROST. Mr. Speaker, | yield my-
self 2 minutes.

Mr. Speaker, | would ask the gen-
tleman who just spoke, the gentleman
from California [Mr. Cox] a question:

Mr. Cox, why did you have to change
the language between the time we con-
sidered the amendment yesterday
afternoon in the Rules Committee and
this morning? Why wasn’t the language
that you really wanted before the
Rules Committee when we considered
the rule yesterday afternoon?

Mr. COX of California. Mr. Speaker,
will the gentleman yield?

Mr. FROST. | yield to the gentleman
from California.

Mr. COX of California. As life oc-
curred, | ran into the chairman of the
Committee on Rules when | was here
on the floor yesterday debating the Se-
curities Litigation Act 15 minutes after
the Committee on Rules had concluded
their business, and so | just missed the
bus. If | had not been on the floor all
day yesterday doing the Securities
Litigation Reform Act, | would have
been up in the Committee on Rules,
but it is literally a matter of minutes
here that | was unable to learn that the
Committee on Rules had already fin-
ished business.

Mr. FROST. Mr. Speaker, | say to the
gentleman, Well, Mr. Cox, you have
submitted an amendment to the Rules
Committee; isn’t that correct? Origi-
nally the amendment that we made in
order yesterday was one that you had
actually submitted?

Mr. COX of California. Yes, not this
week, but last week under the deadline
that was set by the Committee on
Rules. That was preprinted in the
RECORD last week.

Mr. FROST. | understand——

Mr. COX of California. And after last
week, as a result of conversations with
Members on the Democratic side, it
was suggested to me that | narrow the
scope of my amendment and that | not
propose an amendment to Federal law
that would cover tort litigation in all
the 50 States.

Mr. FROST. Mr. Speaker, | would
only ask the gentleman, Mr. Cox, our
meetings are publicly noticed. Mem-
bers know when the Rules Committee
is going to meet, particularly when
we’re going to vote to actually take
final action on a rule, and other Mem-
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bers have not had difficulty in getting
the language of their amendments to
us in a timely manner——

Mr. COX of California. | would just
respond to the gentleman by saying,
““Of course this took place yesterday in
the Rules Committee, and there was
only one Member of Congress yesterday
who had his legislation on the floor of
the House, and it was this Member.”’

Mr. FROST. Mr. Speaker, for purpose
of debate only, | yield 3 minutes to the
gentleman from Tennessee [Mr. GOR-
DON].

Mr. GORDON. Mr. Speaker, | rise
today as a support of products liability
reform, not only this year, but also in
the past. Last year | joined the gen-
tleman from Florida [Mr. BILIRAKIS]
and many others in a bipartisan bill,
House Resolution 1510, to reform prod-
ucts liability, and that is why | am so
concerned today that we are met with
this rule that is going to gag a true de-
bate on products liability reform and
maybe put it at jeopardy, and why is
that?

Mr. Speaker, why is it that the Re-
publican leadership is going to such ex-
tremes to break a contract that they
had with the American people? That
contract said there would be full and
open debate on this issue. Why are they
breaking that contract?

Are they breaking it because there is
not enough time to debate this? Well,
no, that cannot be the case because
just last night they announced that we
are not going to be in session on Fri-
day—I am sorry; we are going to go out
of session on Friday at 3 o’clock. We
are not going to be in session on Mon-
day, we are not going to be in session
Tuesday until 5 o’clock, and we are not
going to be in session next Friday. So
clearly there is plenty of time to de-
bate this next week. | think we can
work more than 2 hours.

Is it because they are trying to stop
some partisan shenanigans? No, that is
not the case because they are also not
allowing some amendments from the
gentleman from Ohio [Mr. OXLEY] who
is a very capable chairman of the sub-
committee that brought forth this bill.
They are not allowing amendments by
the gentleman from Florida [Mr.
McCoLLuM], their own Member, once
again who is one of the subcommittee
chairmen in the Committee on the Ju-
diciary—as well as a number of other
Republican amendments.

So why are they blocking, why are
they gagging, this rule? Well, the only
thing | can find out, Mr. Speaker, is
they are gagging this rule because it is
such an extreme bill that they are
afraid to have debate for the American
public to hear about it, for their own
Members to come forward with their
own amendments.

So | think the question today, and I
know it is very difficult for Repub-
licans when their leadership clamps
down on them and says, ‘“You’ve got to
toe the line,”” and there may be threats
and may be retribution. | know it is
tough to be able to step forward. But
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today | think it is important because
this is such an important bill.

Mr. Speaker, the questions before my
friends and colleagues on the other side
of the aisle are:

“Are they going to be lackeys for
their leadership or conduits for their
constituents?”’

““Are they going to be robots for their
rulers or defenders of their districts?”’

“Are they going to be servants for
their sovereign, or are they going to be
supporters of their citizens?”’

We will have that answer today, so |
urge a defeat of this rule so that we
can come back with a rule with open
debate so that Democrats, and Repub-
licans, and the American people can all
participate in this and get a products
liability reform that this country de-
serves and needs.

Mr. LINDER. Mr. Speaker, | yield 2
minutes to the gentleman from lowa
[Mr. GANSKE].

Mr. GANSKE. Mr. Speaker, | urge my
colleagues to vote for this rule.

As the gentleman from California
[Mr. Cox] has stated so well, many
Members across the aisle, and some on
this side, have concerns that this legis-
lation not go too far. One of the
changes proposed in this rule will allow
a previously allowed amendment to
narrow its scope. | believe that there is
support on both sides of the aisle for
this change. It would seem to me that
voting against this rule would actually
limit many Members from voting for
what they consider to be a better
amendment.

I would urge my colleagues to sup-
port this rule. This rule is an improve-
ment, not a gag.

Many Members want to debate a
medical malpractice amendment be-
cause we know how it has added to the
cost of our health care system in terms
of defensive medicine. This rule will
change that, will allow that to happen.

O 1130

Mr. FROST. Mr. Speaker, | vyield
such time as he may consume to the
gentleman from Michigan [Mr. CoN-
YERS].

(Mr. CONYERS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. CONYERS. Mr. Speaker, | rise in oppo-
sition to the rule.

The list of broken promises and pledges of
the Republican majority continues to grow with
every day.

First the new Republican majority refused to
protect Social Security from cuts under the
proposed balanced budget amendment con-
trary to the protection that the new Speaker
promised Social Security would receive. The
amendment went down as a result in the Sen-
ate.

Next, came the promise to return crime
fighting tools to the States, a promise promptly
revoked in the prison funding legislation which
dictated strict eligibility requirements to the
States that they could not meet.

And then came the promise for open rules,
a promise which has been broken on nearly
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every major bill coming out of the Judiciary
Committee. Sure, strict time limits that include
voting time which allow for open amendments,
are not quite closed rules. But the strictures of
these time limits have repeatedly cut off meri-
torious amendments not just by Democrats but
by Republicans as well.

And now on one of the most important bills
affecting every American’'s right to be free
from harm, every American’s right to go to
court to right a wrong done to them, we have
the ultimate in closed rules. A rule that allows
only a limited number of amendments on a
highly technical and complicated body of law.
A rule that irresponsibly allows amendments
nongermane amendments limiting rights of
medical malpractice victims, an issue which
was not properly considered and refined in
committee, to be hoisted onto members for a
vote of first impression on the House floor.

This rule refused to make in order the vast
majority of amendments that Judiciary Demo-
crats requested be made in order. It refused
my amendment making particularly egregious
conduct subject to criminal liability, amend-
ments dealing with reproductive rights, the
statute of repose, making businesses play by
the same rules as individuals, requiring insur-
ance reporting.

How ironic it is that such a restrictive rule
comes on a hill that is attempting to restrict
people’s fundamental rights. That's right, this
is not a bill to clean up the legal system, as
a matter of fact it is doubtful that this bill will
cause any reduction in American litigation.

Rather this bill is about depriving people of
fundamental rights, of rights to be free from
unknowable harms in our midst, in the every
day products we consume. This bill is about
depriving people of legal rights when they are
wronged. This bill is about telling manufactur-
ers that its OK to produce children’s pajamas
which are flammable, pharmaceutical which
will injure rather than cure, household prod-
ucts which will maim, because the deterrent
purpose of punitive damages will be so limited
that wrongdoers will only have to pay small
sums in punitive damages relative to the huge
profits they will reap.

And not only does this bill guillotine dam-
ages in Federal court, but it does so for State
laws as well. That's the ultimate Washington
power grab. Folks at home, listen up. This bill
will severely limit punitive damages in your
State laws for sexual abuse of children, vic-
tims of drunk driving, and criminals who sells
drugs to children. Women of America, listen
close. This bill says a male corporate execu-
tive who loses wages because of temporary
incapacitation will probably get more damages
than you if you're sterilized by defective prod-
ucts in the marketplace.

This bill is about limiting individual rights,
particularly for middle income Americans. The
rule is about limiting members amendments to
expand rights. The bill cuts off the American
people’s rights to go to court, the rule the right
to go to the House floor. Never before has the
Contract With America been bolder in its
statement that it is really a “Contract With
Corporate America.”

Mr. FROST. Mr. Speaker, | vyield
such time as she may consume to the
gentlewoman from Illinois [Mrs. CoL-
LINS].

(Mrs. COLLINS of Illinois asked and
was given permission to revise and ex-
tend her remarks.)
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Mrs. COLLINS of Illinois. Mr. Speak-
er, | rise in opposition to the rule.

Mr. Speaker, | am vehemently opposed to
this closed rule on a piece of legislation that
threatens to decimate the health and safety of
innocent men, women, and children across the
United States with its enaction. | urge my col-
leagues to join me in vociferously voting no.

Tuesday afternoon | testified before the
Rules Committee on an amendment | submit-
ted to the bill which would have required man-
ufacturers to retain for 25 years documents
that directly relate to the elements of a product
liability action. With my amendment, materials
concerning design specifications, warranties,
warnings, and general product safety would
have been preserved and available for use at
trial by injured consumers bringing suit.

Unfortunately, and to this moment without
presenting me or my staff with a reason, the
committee did not rule my amendment in
order. | strongly object to this attempt to muffle
my ability to effectively represent my constitu-
ents. It is wrong and it is unwarranted, Mr.
Speaker.

Today, many companies regularly feed doc-
uments into shredders, incinerators, et cetera
under the guise of “document reduction” pro-
grams. In reality, however, they are effectively
eliminating documents which could be crucial
to the merits of a plaintiff's product liability
claim. Such practices must be stopped and
my amendment would have done just that.

This issue arises in a variety of contexts in
product liability suits. The documents obtained
during the discovery process help the plain-
tiff's lawyer to verify the statements of wit-
nesses, refresh the memory of those who
have forgotten key details of design and safe-
ty, and fill in the gaps from witnesses who
have died, disappeared, or are beyond the
court’s jurisdiction. Where a lengthy statute of
repose is involved, as the 15-year statute in
H.R. 956, the manufacturer's documents are
especially important due to the difficulty in re-
membering details from so many years before.
Most significantly, on matters where the plain-
tiff carries the burden of proof they must have
access to the evidence necessary to present
their case.

The importance of providing plaintiffs with
access to a manufacturer-defendant’s docu-
ments is illustrated in a fascinating book writ-
ten about the Dalkon Shield tragedy. As the
author describes:

Thousands of documents sought by lawyers
for victims * * * sank from sight in sus-
picious circumstances. A few were hidden for
a decade in a home basement in Tulsa, Okla-
homa. Other records were destroyed in a city
dump in Columbus, Indiana, and some alleg-
edly in an A.H. Robins furnace.

This is not an isolated case Mr. Speaker.
After an American Airlines DC-10 crashed in
Chicago in 1979, one of the most serious air-
craft crashes in history, the airline’s lawyer in-
structed the author of an in-house report on
the accident to destroy all notes, memoranda,
and other data. Many believe that this material
could have established the fact that the airline
knew of a crack in the engine bulkhead before
the accident occurred.

As | stated, to prohibit these practices, my
amendment would have required manufactur-
ers to retain for 25 years their documents and
other data which directly relate to the ele-
ments of a product liability action.
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Strong civil penalties would have been im-
posed by my amendment in instances where
evidence was destroyed or concealed. If a
court found that a litigant willfully destroyed or
altered any key evidence, it could have con-
cluded that the facts at issue did, in fact, exist
as contended by the opposing party. Monetary
penalties would also have been assessed, as
they are a tried and true method for encourag-
ing compliance with the law. A rebuttable pre-
sumption would have applied where the docu-
ments were nonwillfully eliminated in some
other way.

My amendment is necessary for a number
of reasons. First and foremost, it would ease
backlogs in our court system and shorten the
time it takes for cases to be resolved—a pri-
mary goal of H.R. 956, or so | thought. Where
documents are destroyed or made unavail-
able, the result is more searching and time
consuming discovery because secondary and
more attenuated sources of evidence must be
used.

In the process, attorney's fees are need-
lessly increased, limiting the number of claim-
ants who can afford to bring their cases to
court. Also, there is a higher likelihood of error
by the factfinder by using secondary sources
of evidence instead of the essential docu-
ments themselves. Thus my amendment
would save not only the valuable time of the
court and the litigants, but also increase ac-
cess to our justice system for more citizens as
well as promote fairer and more consistent
verdicts.

Finally, my record retention amendment
would encourage parties to come forward
promptly with requested documents to avoid
the monetary penalties and adverse presump-
tions of my proposal. In subsequent cases in-
volving the same product, settlement pros-
pects would be enhanced because manufac-
turers would not want these negative findings
to apply again.

At the very least, my amendment would
have encouraged manufacturers to rethink the
wisdom of destroying, altering, or hiding vital
documents. Under the best of circumstances,
it would have forced companies to act in the
most responsible manner and take safety pre-
cautions or correct defective products where
records warn of such hazards. After all, | be-
lieve greater product safety remains the bot-
tom line. Obviously the GOP does not.

Mr. Speaker, if anyone doubts the impor-
tance of record retention, they should consider
two memorable cases. First, what recourse
would asbestos victims have had if someone
did not locate the Johns-Manville memo show-
ing that the company knew of the health haz-
ards of its product as early as 1930? Second,
what compensation would have been awarded
to the Grimshaw family if the cost-benefit anal-
ysis done by Ford in its Pinto accident cases
had not “come to light?” The answer in both
cases is little, if anything, and the victims
would have been denied true justice.

| am sorry the majority on the Rules Com-
mittee don’t care much for justice of any kind.

Again, | urge my colleagues to vote no on
this ludicrous rule.

Mr. FROST. Mr. Speaker, for the pur-
poses of debate only, | yield 3 minutes
to the gentleman from New York [Mr.
NADLER].

Mr. NADLER. Mr. Speaker, | rise to
deliver a eulogy for a major pillar of
the Republican Contract on America.
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This rule buries perhaps the only part
of the contract that justifiably earned
the support of most Members on both
sides of the aisle.

The Republican majority has enter-
tained us over the past few weeks with
moving lectures on the importance of
States rights and local autonomy.
They have further declared what they
describe as a new openness, which sup-
posedly allows unprecedented freedom
of debate on important issues on the
floor of this, the People’s House. How
hypocritical and really tragic, then,
that on this legislation that obliterates
the rights of consumers to be protected
against dangerous products and against
those cynical corporations that cal-
culate that there is more money to be
made by selling exploding cars or medi-
cations with life-threatening side ef-
fects than by cleaning up their act. The
closed rule would severely censure the
debate.

I and others, for example, have pro-
posed amendments that would preserve
the States’ authority over tort law.
These amendments were not made in
order. Is this the fine print in the con-
tract? Are we to be forced to listen to
pious homilies about local control,
about an end to the Washington-
knows-best attitude, but when it comes
to something as important as the
rights of consumers who have been in-
jured or Kkilled, local authorities no
longer are on the list of the Speaker’s
approved political vocabulary and it is
not even considered important enough
to allow it to be debated on the floor of
the House?

The State’s authority over tort law,
over medical malpractice and product
liability, is to be consigned to history
without even a moment’s debate on the
floor? What a mockery. What hypoc-
risy. The Republican leadership is
afraid of an open debate on the arroga-
tion to the Federal Government of the
entire field of tort law.

For 200 years, Mr. Speaker, tort law
and consumer protection have been en-
trusted to the States. Today an arro-
gant national government coldly steals
that power without a moment’s discus-
sion on the floor of this House.

Mr. Speaker, | hope the American
people are watching today’s vote. |
hope they keep track of who supports
this political power grab. | hope the
American people will remember this
vote the next time someone who voted
for this closed rule delivers a pious but
empty and hypocritical sermon about
States rights or about open govern-
ment.

Mr. Speaker, | urge defeat of this ter-
ribly shameful closed rule.

Mr. LINDER. Mr. Speaker, | yield 3
minutes to the gentleman from New
York [Mr. SoLomMoON], the chairman of
the committee.

Mr. SOLOMON. Mr. Speaker, | do not
know who the previous speaker was
talking about as being hypocritical,
but we ought to be a little careful
about how we describe other Members.
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Let me just say that 72 percent of the
American people favor legislation that
places tighter limits and restrictions
on an individual’s ability to sue an-
other person or company; 84 percent
favor requiring defendants to pay dam-
age awards according to their percent-
age of fault, and 78 percent favor limit-
ing the amount awarded in punitive
damages to no more than three times
the amount of economic damages.

Mr. Speaker, the thing that gets me
is that lawyers, with all due respect to
them, take 50 to 70 percent of every
dollar spent on product liability litiga-
tion, driving up the cost of everything.
Since 1977 the revenue of the lawsuit
abuse industry has compounded at 12
percent per year. That is faster even
than the health care industry. And
Americans pay $130 billion a year in
litigation and higher insurance pre-
miums as a result of product liability
and personal injury cases.

Mr. Speaker, our legal system needs
reform. It has been reported that
Americans file lawsuits every 14 sec-
onds in this country. This litigation
explosion has been most evident in the
areas of product liability lawsuits.
That is what this legislation deals with
here today. That is why we need to
pass this rule without question and get
on with this debate. This Congress has
been gagged for 20 years from debating
this issue on the floor of this Congress.

Finally, the American people are
going to be heard. We are going to de-
bate this issue in a few minutes, and
we are going to pass it and send it to
the Senate and on to the President.
And that President had better sign this
bill because the American people want
it.

Mr. FROST. Mr. Speaker, let me in-
quire as to the time remaining.

The SPEAKER pro tempore (Mr.
EwING). The gentleman from Texas
[Mr. FROST] has 1%2 minutes remaining,
and the gentleman from Georgia [Mr.
LINDER] has 8%2 minutes remaining.

Mr. LINDER. Mr. Speaker, | do not
have any other speakers at this time,
and | will reserve the right to close the
debate.

The SPEAKER pro tempore. The gen-
tleman from Georgia [Mr. LINDER] re-
serves the balance of his time.

Mr. FROST. Mr. Speaker, | want to
serve notice that | intend to ask for a
rollcall vote on the previous question,
as well as on the passage of the rule, if
the previous question is agreed to.

Mr. Speaker, for the purposes of de-
bate only, | yield the remaining time
on our side to the gentleman from
Rhode Island [Mr. REeD].

The SPEAKER pro tempore. The gen-
tleman from Rhode Island [Mr. REED]
is recognized for 1¥> minutes.

(Mr. REED asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. REED. Mr. Speaker, I rise in op-
position to this rule.
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This is an outrageous rule, and my
opposition is not based on any underly-
ing opposition to the bill as it came
from the Committee on the Judiciary.
I was one of two Democrats who sup-
ported this bill as it came to the Com-
mittee on the Judiciary. But what has
taken place with this rule is that the
Committee on Rules has cut off consid-
eration of important amendments.

For example, the gentleman from
California [Mr. BERMAN] has an amend-
ment that would clarify the issue of de
minimis tort feasors. This amendment
received bipartisan support in the Judi-
ciary Committee. It was not made in
order.

The gentleman from Florida [Mr.
McCoLLuM] has an amendment to raise
the punitive damage ceiling to $1 mil-
lion. Once again this amendment re-
ceived bipartisan support in the com-
mittee and is not being allowed to be
considered on this floor today. That is
outrageous. | think the reason is be-
cause these amendments do have bipar-
tisan support. They would have likely
engaged not only a full debate but they
may well have passed and may well
have improved this legislation. And
clearly, that seems to be the last thing
the majority wants to do at this mo-
ment, make better legislation or con-
duct a fair and open debate on these is-
sues.

In addition to these points, they have
made matters worse by approving a
whole list of amendments which, if
they pass, have the potential of mak-
ing this bill a special interest Christ-
mas tree, not tort reform but a special
interest Christmas tree.

Furthermore, they have compounded
that by in fact, through the rule,
changing amendments that they were
adopting in the Rules Committee, and
this is a travesty.

Mr. Speaker, we should reject this
rule and get on to real tort reform, not
rhetoric on the floor.

Mr. LINDER. Mr. Speaker, | yield
myself the balance of my time to close
the debate.

First, Mr. Speaker, let me address
the question of closed rules that keeps
coming up from the Democrat side. Not
to sound too remedial, but the gen-
tleman from Texas [Mr. FROST] made it
clear that the only reference in the
contract was to full and open debate,
not open rules. The only open rule
promised in the contract was on the
term limits bill, and it will be open.

The ceilings of $250,000 for punitive
damages will tend to be floors in the
long run. But that is not the way most
of these cases are settled.

The bill also provides for three times
economic losses. Judge Griffin Bell, the
former Attorney General, was in my of-
fice 1 week ago and said that a case he
represented, the famous case of a $100
million settlement from General Mo-
tors, with this bill, would have been a
$6 million settlement, which is about
what the family is going to get any-
way.
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To address a final point about States
rights, the gentleman from New York
made the case that we are taking away
from the States. However, his mayor in
a letter to the editor of the New York
Times, after pointing out that a jury
awarded $18 million to an 18-year-old
student who decided to see if he could
leap over a volleyball net in gym class
and wound up a quadriplegic, awarded
$4.3 million to a convicted felon who
was caught mugging a 71-year-old. As
the thief fled, a transit policeman shot
him, leaving him paralyzed. The mug-
ger sued and won.

A jury awarded $1 million to the es-
tate of a drunken woman who had en-
tered a closed city park illegally and
drowned in three feet of water.

Then $676,000 went to the estate of a
motorist killed after a drunk drove
onto an expressway the wrong way and
crashed into the motorist’s car.

Then the mayor’s office in a letter to
the editor said this: ‘“Congress is reviv-
ing the principles of single ‘federalism’
and returning power to the States,
cities and other local governments. To-
ward that end, it should enact this sim-
ple measure to give cities like New
York more control over their own
fate.”

The law department of the city of
New York wrote in a memorandum in
support of the Common Sense Legal
Standards Reform Act: “‘I write to ask
you to support’ these amendments.

The city of New York has experienced an
exponential growth in tort settlements and
judgments. In 1984, New York City paid out
$83 million in tort cases; this past fiscal year
we paid plaintiffs and their lawyers an as-
tounding $262 million. A substantial portion
of that amount went for the all too familiar
amorphous awards known as ‘pain and suf-
fering’ damages. Our civil justice system is
clearly in need of an overhaul.

Mr. Speaker, | urge my colleagues to
support this rule and the amendment
thereto.

Mr. DOGGETT. Mr. Speaker, will the
gentleman yield?

Mr. LINDER. I am happy to yield to
the gentleman from Texas.

Mr. DOGGETT. Mr. Speaker, if | un-
derstand it, under the rule you are urg-
ing us to adopt, you have put out of
order any amendments that would re-
move control of the States from this
and focused it only on the Federal
courts, so that the mayor of New York
will have to turn to Washington rather
than Albany, and the people of my
State, instead of going to the State
capital, will return to Washington for
their product standards? In essence,
you rip the tenth amendment apart?

Mr. LINDER. Mr. Speaker, the gen-
tleman may have that opinion if he
would like. I am just reading what the
city of New York and its mayor said
about it. The gentleman can take up
his argument with him.

Mr. DOGGETT. Gladly.

Mr. LINDER. Mr. Speaker, I move
the previous question on the resolution
and the amendment thereto.

The SPEAKER pro tempore. The
question is on ordering the previous
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question on the amendment and on the
resolution.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. FROST. Mr. Speaker, | object to
the vote on the ground that a quorum
is not present and make the point of
order that a quorum is not present.

The SPEAKER pro tempore.
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

Pursuant to the provisions of clause 5
of rule XV, the Chair announces that
he will reduce to a minimum of 5 min-
utes the period of time within which a
vote by electronic device, if ordered,
will be taken on the question of agree-
ing to the amendment and on the ques-
tion of the adoption of the resolution.

This is a 15-minute vote on the pre-
vious question.

The vote was taken by electronic de-
vice, and there were—yeas 234, nays
191, not voting 9, as follows:

Evi-

[Roll No. 217]
YEAS—234

Allard Dunn Largent
Archer Ehlers Latham
Bachus Ehrlich LaTourette
Baesler Emerson Laughlin
Baker (CA) English Lazio
Baker (LA) Ensign Leach
Ballenger Everett Lewis (CA)
Barr Ewing Lewis (KY)
Barrett (NE) Fawell Lightfoot
Bartlett Fields (TX) Linder
Barton Flanagan Livingston
Bass Foley Longley
Bateman Forbes Lucas
Bereuter Fowler Manzullo
Bilbray Fox Martini
Bilirakis Franks (CT) McCollum
Bliley Franks (NJ) McCrery
Blute Frelinghuysen McDade
Boehlert Frisa McHugh
Boehner Funderburk Mclnnis
Bonilla Gallegly Mclntosh
Bono Ganske McKeon
Brewster Gekas Metcalf
Brownback Geren Meyers
Bryant (TN) Gilchrest Mica
Bunn Gillmor Miller (FL)
Bunning Gilman Molinari
Burr Goodlatte Moorhead
Burton Goodling Morella
Buyer Goss Myers
Callahan Gunderson Myrick
Calvert Gutknecht Nethercutt
Camp Hall (TX) Neumann
Canady Hancock Ney
Castle Hansen Norwood
Chabot Hastert Nussle
Chambliss Hastings (WA) Oxley
Chenoweth Hayworth Packard
Christensen Hefley Parker
Chrysler Heineman Paxon
Clinger Herger Peterson (MN)
Coble Hilleary Petri
Coburn Hobson Pombo
Collins (GA) Hoekstra Porter
Combest Hoke Portman
Condit Horn Pryce
Cooley Houghton Quillen
Cox Hunter Quinn
Crane Hutchinson Radanovich
Crapo Hyde Ramstad
Cremeans Inglis Regula
Cubin Johnson (CT) Riggs
Cunningham Johnson, Sam Roberts
Danner Jones Rogers
Davis Kasich Rohrabacher
Deal Kelly Ros-Lehtinen
DelLay Kim Roth
Diaz-Balart King Roukema
Dickey Kingston Royce
Doolittle Klug Salmon
Dornan Knollenberg Sanford
Dreier Kolbe Saxton
Duncan LaHood Scarborough
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Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Skeen
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder

Abercrombie
Ackerman
Andrews
Baldacci
Barcia
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bevill
Bishop
Bonior
Borski
Boucher
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Chapman
Clay
Clayton
Clement
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
Cramer

de la Garza
DeFazio
DelLauro
Deutsch
Dicks
Dingell
Dixon
Doggett
Dooley
Doyle
Durbin
Edwards
Engel
Eshoo
Evans

Farr
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford
Frank (MA)
Frost
Furse
Gejdenson
Gephardt
Gibbons
Gonzalez
Gordon

Armey
Dellums
Greenwood

Mr. BROWN of Ohio and Mr. WARD
changed their vote from

“nay."”
Messrs.

“yea.”

So the previous question was ordered.
The result of the vote was announced

Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz

NAYS—191

Graham
Green
Gutierrez
Hall (OH)
Hamilton
Harman
Hastings (FL)
Hayes
Hefner
Hilliard
Hinchey
Holden
Hoyer
Jackson-Lee
Jacobs
Jefferson
Johnson (SD)
Johnson, E.B.
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
Kleczka
Klink
LaFalce
Lantos
Levin

Lewis (GA)
Lincoln
Lipinski
Lofgren
Lowey
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
McKinney
McNulty
Meehan
Meek
Menendez
Mfume
Miller (CA)
Mineta
Minge

Mink
Moakley
Mollohan
Montgomery
Murtha
Nadler

Neal
Oberstar
Obey

Olver

NOT VOTING—9

Hostettler
Istook
LoBiondo
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BASS, DEAL,
changed their vote from

as above recorded.
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Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wolf

Young (AK)
Young (FL)
Zeliff
Zimmer

Ortiz
Orton
Owens
Pallone
Pastor
Payne (NJ)
Payne (VA)
Pelosi
Peterson (FL)
Pickett
Pomeroy
Poshard
Rahall
Reed
Reynolds
Richardson
Rivers
Roemer
Rose
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Sisisky
Skaggs
Skelton
Slaughter
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Tauzin
Taylor (MS)
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Waters
Watt (NC)
Waxman
Williams
Wilson
Wise
Wyden
Wynn
Yates

Moran
Rangel
Woolsey

yea

and TATE

“nay”
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The SPEAKER pro tempore (Mr.
EWING). The question is on the amend-
ment offered by the gentleman from
Georgia [Mr. LINDER].

The amendment was agreed to.

The SPEAKER pro tempore. The
question is on the resolution, as
amended.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

RECORDED VOTE

Mr. MOAKLEY. Mr. Speaker, | de-
mand a recorded vote.

A recorded vote was ordered.

The SPEAKER pro tempore. This is a
5-minute vote.

The vote was taken by electronic de-
vice, and there were—ayes 247, noes 181,
not voting 6, as follows:

[Roll No. 218]
AYES—247

Allard Emerson Lewis (KY)
Archer English Lightfoot
Armey Ensign Linder
Bachus Everett Livingston
Baesler Ewing Longley
Baker (CA) Fawell Lucas
Baker (LA) Fields (TX) Manzullo
Ballenger Flanagan Martini
Barr Foley McCollum
Barrett (NE) Forbes McCrery
Bartlett Fowler McDade
Barton Fox McHugh
Bass Franks (CT) Mclinnis
Bateman Franks (NJ) Mcintosh
Bereuter Frelinghuysen McKeon
Bevill Frisa Metcalf
Bilbray Funderburk Meyers
Bilirakis Gallegly Mica
Bliley Ganske Miller (FL)
Blute Gekas Molinari
Boehlert Geren Montgomery
Boehner Gilchrest Moorhead
Bonilla Gillmor Morella
Bono Gilman Myers
Brewster Goodlatte Myrick
Browder Goodling Nethercutt
Brownback Goss Neumann
Bryant (TN) Greenwood Ney
Bunn Gunderson Norwood
Bunning Gutknecht Nussle
Burr Hall (TX) Oxley
Burton Hancock Packard
Buyer Hansen Parker
Callahan Hastert Paxon
Calvert Hastings (WA) Payne (VA)
Camp Hayes Peterson (MN)
Canady Hayworth Petri
Castle Hefley Pickett
Chabot Heineman Pombo
Chambliss Herger Porter
Chenoweth Hilleary Portman
Christensen Hobson Pryce
Chrysler Hoekstra Quillen
Clinger Hoke Quinn
Coble Horn Radanovich
Coburn Hostettler Ramstad
Collins (GA) Houghton Regula
Combest Hunter Riggs
Condit Hutchinson Roberts
Cooley Hyde Rogers
Cox Inglis Rohrabacher
Cramer Johnson (CT) Ros-Lehtinen
Crane Johnson, Sam Roth
Crapo Jones Roukema
Cremeans Kasich Royce
Cubin Kelly Salmon
Cunningham Kim Sanford
Danner King Saxton
Davis Kingston Scarborough
Deal Klug Schaefer
DelLay Knollenberg Schiff
Diaz-Balart Kolbe Seastrand
Dickey LaHood Sensenbrenner
Doolittle Largent Shadegg
Dornan Latham Shaw
Dreier LaTourette Shays
Duncan Laughlin Shuster
Dunn Lazio Sisisky
Ehlers Leach Skeen
Ehrlich Lewis (CA) Smith (MI)
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Smith (NJ) Tauzin Weldon (FL)
Smith (TX) Taylor (NC) Weldon (PA)
Smith (WA) Thomas Weller
Solomon Thornberry White
Souder Tiahrt Whitfield
Spence Torkildsen Wicker
Stearns Upton Wolf
Stenholm Vucanovich Young (AK)
Stockman Waldholtz Young (FL)
Stump Walker Zeliff
Talent Walsh Zimmer
Tanner Wamp
Tate Watts (OK)
NOES—181
Abercrombie Graham Ortiz
Ackerman Green Orton
Andrews Gutierrez Owens
Baldacci Hall (OH) Pallone
Barcia Hamilton Pastor
Barrett (WI) Harman Payne (NJ)
Becerra Hastings (FL) Pelosi
Beilenson Hefner Peterson (FL)
Bentsen Hilliard Pomeroy
Berman Hinchey Poshard
Bishop Holden Rahall
Bonior Hoyer Reed
Borski Jackson-Lee Reynolds
Boucher Jacobs Richardson
Brown (CA) Jefferson Rivers
Brown (FL) Johnson (SD) Roemer
Brown (OH) Johnson, E.B. Rose
Bryant (TX) Johnston Roybal-Allard
Cardin Kanjorski Rush
Chapman Kaptur Sabo
Clayton Kennedy (MA) Sanders
Clement Kennedy (RI) Sawyer
Clyburn Kennelly Schroeder
Coleman Kildee Schumer
Collins (IL) Kleczka Scott
Collins (MI) Klink Serrano
Conyers LaFalce Skaggs
Costello Lantos Skelton
Coyne Levin Slaughter
de la Garza Lewis (GA) Spratt
DeFazio Lincoln Stark
DelLauro Lipinski Stokes
Dellums Lofgren Studds
Deutsch Lowey Stupak
Dicks Luther Taylor (MS)
Dingell Maloney Tejeda
Dixon Manton Thompson
Doggett Markey Thornton
Dooley Martinez Thurman
Doyle Mascara Torres
Durbin Matsui Torricelli
Edwards McCarthy Towns
Engel McDermott Traficant
Eshoo McHale Tucker
Evans McKinney Velazquez
Farr McNulty Vento
Fattah Meehan Visclosky
Fazio Meek Volkmer
Fields (LA) Menendez Ward
Filner Miller (CA) Waters
Flake Mineta Watt (NC)
Foglietta Minge Waxman
Ford Mink Williams
Frank (MA) Moakley Wilson
Frost Mollohan Wise
Furse Murtha Woolsey
Gejdenson Nadler Wyden
Gephardt Neal Wynn
Gibbons Oberstar Yates
Gonzalez Obey
Gordon Olver
NOT VOTING—6
Clay LoBiondo Moran
Istook Mfume Rangel
0 1212
So the resolution, as amended, was
agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. LINDER. Mr. Speaker, | ask
unanimous consent that all Members
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may have 5 legislative days in which to
revise and extend their remarks on the
resolution just agreed to.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Georgia?

There was no objection.

ANNOUNCEMENT BY CHAIRMAN OF
COMMITTEE ON RULES REGARD-
ING CONSIDERATION OF AMEND-
MENTS TO H.R. 1158, MAKING
EMERGENCY SUPPLEMENTAL
APPROPRIATIONS AND RESCIS-
SIONS, AND TO H.R. 1159, MAKING
SUPPLEMENTAL APPROPRIA-
TIONS AND RESCISSIONS

(Mr. SOLOMON asked and was given
permission to address the House for 1
minute.)

Mr. SOLOMON. Mr. Speaker, the
Rules Committee is planning to meet
on next Tuesday, March 14, to grant a
rule which may limit the kind of
amendments which may be offered to
H.R. 1158, making emergency supple-
mental appropriations and rescissions
and to H.R. 1159, making supplemental
appropriations and rescissions.

The rule will, subject to the approval
of the Rules Committee, include a pro-
vision requiring that amendments not
increase the net level of budget author-
ity in the bill. This means that if there
is a proposal to add budget authority,
it must be offset by other cuts in budg-
et authority. And rescissions would be
treated in a similar manner. If an
amendment proposes to eliminate a re-
scission, it would need to include off-
setting cuts.

The rule may further provide that
the bill will be read for amendment by
chapter, which means that any addi-
tion to a particular chapter of the bill
would have to be offset by increasing
rescissions in the same chapter.

New rescissions affecting programs
other than those in the bill would con-
stitute legislation on an appropriation
and violate the standing rules of the
House.

Subject to the approval of the Rules
Committee this rule will include a pro-
vision requiring amendments to be
preprinted in the amendment section of
the CONGRESSIONAL RECORD. Amend-
ments should be submitted for printing
no later than Monday, March 13, 1995.

Amendments to be preprinted should
be signed by the Member, and submit-
ted at the Speaker’s table.

The bill may be considered for
amendment under the 5-minute rule,
with a possible overall time limitation
on the amending process.

Members should use the Office of
Legislative Counsel to ensure that
their amendments are properly drafted
and should check with the Office of the
Parliamentarian to be certain their
amendments comply with the rules of
the House. It is not necessary to sub-
mit amendments to the Rules Commit-
tee or to testify.

CONGRESSIONAL RECORD —HOUSE
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That is certainly optional.

Mr. MOAKLEY. Mr. Speaker, will the
gentleman yield?

Mr. SOLOMON. | yield to the gen-
tleman from Massachusetts.

Mr. MOAKLEY. According to our lat-
est information, the House is not in
session Monday; is that so?

Mr. SOLOMON. In order to give
Members a fair opportunity to prefile
their amendments on this very impor-
tant issue dealing with rescissions, the
House is going to be in session pro
forma on Monday, which means Mem-
bers would have that opportunity to
prefile their amendments so that they
would appear in Tuesday’s RECORD.
That is very important.

Mr. MOAKLEY. Does the gentleman
mean Members are going to come in
here to sit for 5 minutes in order that
they can file an amendment?

Mr. SOLOMON. No, | think that
Members can submit their amend-
ments, they can prefile them like we
always do on Monday. You sign your
name to it, your staff then drops them
in the hopper for you.

Mr. MOAKLEY. How long will we be
in session in the pro forma session?

Mr. SOLOMON. That depends.

Mr. MOAKLEY. It does not depend on
us, how long we would be in session.

Mr. SOLOMON. It depends on how
many 1l-minutes there might be and
how many special orders.

Mr. MOAKLEY. With no votes, the
gentleman from New York [Mr. SoLo-
MON] is going to tell me we are going to
go through an extensive pro forma ses-
sion?

Mr. SOLOMON. Under unanimous-
consent requests, filing of amendments
would be in order up until 5 p.m. and
that is the normal procedure of the
House. We would have no objection to
that.

Mr. MOAKLEY. Yes, but that request
has not been made.

Mr. SOLOMON. No, we
make it.

Mr. MOAKLEY. When?

Mr. SOLOMON. So Members could be
assured that they would have until 5
p.m. to file their amendments Monday.
Again, this is in lieu of making them
file their amendments by Friday at 5.
This gives Members and their staffs the
entire weekend and all day Monday.

Mr. MOAKLEY. So it is giving us our
day off to come back here and file
amendments. Is that what the gen-
tleman is giving us?

Mr. SOLOMON. If the gentleman will
let me interrupt him, | will make the
unanimous-consent request right now.

intend to

PERMISSION FOR MEMBERS TO
PREFILE AMENDMENTS ON H.R.
1158, EMERGENCY SUPPLE-
MENTAL APPROPRIATIONS AND
RESCISSIONS AND H.R. 1159, SUP-
PLEMENTAL APPROPRIATIONS
AND RESCISSIONS

Mr. SOLOMON. Mr. Speaker, | ask
unanimous consent that Members
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would have until 5 p.m. on Monday to
prefile their amendments on the rescis-
sion bills.

The SPEAKER pro tempore (Mr.
EWING). Is there objection to the re-
quest of the gentleman from New
York?

Mr. MOAKLEY. Mr. Speaker, reserv-
ing the right to object, would the gen-
tleman be kind enough to withhold
that request until we clear it with our
leadership on this side, because | am
sure this comes as quite a surprise.

Mr. SOLOMON. If the gentleman will
yield, the gentleman is one of my best
friends, and | would be glad to with-
draw it at his request.

Mr. MOAKLEY. I
tleman.

Mr. DINGELL. Mr. Speaker, | would
also like to reserve the right to object.

Mr. SOLOMON. | have withdrawn the
request, Mr. Speaker.

The SPEAKER pro tempore. The gen-
tleman has withdrawn his request.

Mr. HOYER. Mr. Speaker, will the
gentleman yield?

Mr. SOLOMON. 1| yield to the gen-
tleman from Maryland.

Mr. HOYER. Mr. Speaker, let me ask
the gentleman two questions that re-
late to the original announcement
made by the gentleman from New York
[Mr. SoLomoN], the committee chair-
man.

First of all, the gentleman mentioned
legislating on an appropriation bill.
Am | correct that the intent of the
Committee on Rules will be to protect
that legislation that is on the bill as it
was reported by the committee?

Mr. SOLOMON. Absolutely. We in-
tend to abide by the rules of the House.

Mr. HOYER. So you will be protect-
ing—

Mr. SOLOMON. All we are saying is
that if Members have amendments that
would reinstate any of the cuts appear-
ing in the bill that they would have to
have offsetting cuts by chapter. In
other words, in the Department of Vet-
erans Affairs, HUD and Independent
Agencies chapter, if you were going to
reinstate a cut in that chapter, then
you would have to provide for offset-
ting cuts within that chapter. But you
are still allowed to offer further cuts
on any of the chapters if you see fit,
without offsetting anything.

Mr. HOYER. | understand. So if you
wanted to make a cut in the defense
chapter, there is no defense chapter,
but if there were, you would have to
make the cut in defense?

Mr. SOLOMON. Absolutely.

Mr. HOYER. That was, however, not
the same when we added to the defense
and made rescissions in the domestic
side of the ledger some weeks ago. So
we are changing that; is that correct?

Mr. SOLOMON. As we are doing it by
chapter, right, because of the complex-
ity of this legislation.

Mr. DINGELL. Mr. Speaker, will the
gentleman yield?

Mr. SOLOMON. 1| yield to the gen-
tleman from Michigan.

thank the gen-
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Mr. DINGELL. What | am trying to
do is to find out from my good friend
the gentleman from New York, when
will the basic legislation be available
to us and when will the requirement
for publication take place so we under-
stand how much time we are going to
have between the time the legislation
becomes available and the time that
the amendments—

Mr. SOLOMON. It is in today’s
RECORD. The gentleman has access to
it. It was filed last night.

Mr. DINGELL. It was filed last
night?

Mr. SOLOMON. Yes.

Mr. DINGELL. If the gentleman

would vyield further, could the gen-
tleman tell me whether there will be
changes in the legislation between now
and the time that the printing require-
ment bites, so that we can understand
that our amendments if drafted will be
drafted to the legislation that will be
considered by the House?

Mr. SOLOMON. To my knowledge,
there will be no changes made. The re-
port has been filed and the legislation
is before you. It is pretty cut and dried.

Mr. MOAKLEY. Mr. Speaker, will the
gentleman yield?

The SPEAKER pro tempore. The
time of the gentleman from New York
[Mr. SoLoMON] has expired.

Mr. SOLOMON. | am waiting for the
gentleman from Massachusetts up in
the Committee on Rules. We are hold-
ing up all these people.

The SPEAKER pro tempore.
time of the gentleman has expired.

Mr. MOAKLEY. Mr. Speaker, | ask
unanimous consent to address the out-
standing chairman of the Committee
on Rules.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Massachusetts?

There was no objection.

Mr. MOAKLEY. The gentleman from
New York [Mr. SoLomoN] says this is
all cut and dried. So is there any rea-
son for any amendments to be offered
by Democrats? Are we going to be
given any choice when you are picking
out the Democratic amendments?

Mr. SOLOMON. There is a prefiling
requirement. We intend to place a time
limitation, but we would hopefully be
able to take care of anyone’s amend-
ments, Democrat or Republican, liberal
or conservative. We want to be as fair
as we possibly can.

Mr. MOAKLEY. Mr. Speaker, | want
to yield to our mutual friend, the
chairman of the Committee on Veter-
ans’ Affairs, the Honorable General
MONTGOMERY.

Mr. SOLOMON. He is not the chair-
man. He is the former good chairman,
though.

Mr. MOAKLEY. He is always chair-
man to me.

Mr. MONTGOMERY. Mr. Speaker, if
the gentleman will yield, | have been
talking to him about the rescission of
$206 million on veterans programs,
mainly outpatient clinics which have
been very, very important to take care
of the older vet now that we have got
about 20 million that are over age 60.

The
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I have talked to the gentleman be-
fore. How does this affect the veterans?

Mr. SOLOMON. This means if you
want to offer an amendment reinstat-
ing the cuts that appear in that chap-
ter of the rescission bill—and | would
support such an amendment, and | will
take the floor and fight for it with
you—it means that you are going to
have to offset that reinstatement with
a like amount of dollar cuts from other
items appearing in that same chapter.
Again that chapter takes in the De-
partment of Veterans Affairs, it takes
in HUD and independent agencies.

Just, for example, if you want to re-
instate the veterans’ cuts—and | do
want to reinstate them, too—you are
going to have to take them out of
something like the National Service
Corps, Americorps. In other words, we
are going to have to decide which is the
priority, and | will support the gen-
tleman no matter where he takes it out
of, out of that chapter.

Mr. MONTGOMERY. Will the gen-
tleman support me if we do not take it
away from anybody and just offer a
clean amendment?

Mr. SOLOMON. No, | would not sup-
port that, because we have a respon-
sibility to maintain the defense budget.
With all the money that has been
taken out of the defense budget for all
of the peacekeeping missions, that is
wrong. We have got to reinstate it
someplace, and | will support your
amendment if you offer it and will take
the cuts out of somewhere else in the
chapter.

The SPEAKER pro tempore. All time
has expired.

(By unanimous consent, Mr. MOAK-
LEY was allowed to proceed for 1 addi-
tional minute.)

Mr. MOAKLEY. | yield to the gen-
tleman from Mississippi.

Mr. MONTGOMERY. To the chair-
man of the Committee on Rules, one
more question.

Mr. SOLOMON. One more time.

Mr. MONTGOMERY. In that chapter,
the only thing the veterans have would
be compensation and pensions, and I
certainly would not want to cut com-
pensation and pension programs.

Mr. SOLOMON. No.

Mr. MONTGOMERY. In that chapter,
what else does it include that we could
get the money from? And would you let
me offer a clean amendment just to
take care of the $206 million?

Mr. SOLOMON. SONNY, as a matter of
fact, here is a list | will be glad to give
to you. There are a lot of items in that
chapter. Certainly | would not want to
see you take it out of other veterans’
benefits, but if you want to take it out
of the National Service Corps, | will
support your amendment. If you do not
want to do that, | will do it.

Mr. MOAKLEY. Is the gentleman
from New York [Mr. SOLOMON] going to
allow the amendments that have been
subject to the Appropriations Commit-
tee’'s—

The SPEAKER pro tempore. All time
has expired.

Mr. MOAKLEY. May the gentleman
from New York [Mr. SoLomoN] have
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enough time just to answer the ques-
tion Mr. Speaker?

Mr. SOLOMON. That is up to the
Committee on Rules, JOE, and you are
the ranking member.

Mr. MOAKLEY. You are the Commit-
tee on Rules. | am asking.

COMMON SENSE LEGAL
STANDARDS REFORM ACT OF 1995

The SPEAKER pro tempore. Pursu-
ant to House Resolution 109 and rule
XXI11, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the further
consideration of the bill, H.R. 956.
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IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved it-
self into the Committee of the Whole
House on the State of the Union for the
further consideration of the bill (H.R.
956) to establish legal standards and
procedures for product liability litiga-
tion, and for other purposes, with Mr.
DREIER in the chair.

The Clerk read the title of the bill.

THe CHAIRMAN. When the Commit-
tee of the Whole rose on Wednesday,
March 8, 1995, all time for general de-
bate pursuant to House Resolution 108
had expired.

Pursuant to House Resolution 109, no
further general debate is in order.

The amendment in the nature of a
substitute consisting of the text of
H.R. 1075 is considered as an original
bill for purposes of amendment and is
considered as having been read.

The text of the amendment in the na-
ture of a substitute is as follows:

H.R. 1075

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE AND TABLE OF CON-
TENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘““Common Sense Product Liability and
Legal Reform Act of 1995,

(b) TABLE OF CONTENTS.—The table of con-
tents is as follows:

Sec. 1. Short title and table of contents.
TITLE I—PRODUCT LIABILITY REFORM

101.
102.
103.

Sec.
Sec.
Sec.

Findings and purposes.

Applicability and preemption.

Liability rules applicable to prod-
uct sellers.

Defense based on claimant’s use of
intoxicating alcohol or drugs.

Misuse or alteration.

Frivolous pleadings.

Several liability for noneconomic
loss.

Statute of repose.

Sec. 109. Service of process.

Sec. 110. Definitions.

TITLE II—PUNITIVE DAMAGES REFORM

Sec. 201. Punitive damages.
Sec. 202. Definitions.

TITLE I1I—BIOMATERIALS SUPPLIERS

Sec. 301. Liability of biomaterials suppliers.

Sec. 302. Procedures for dismissal of civil ac-
tions against biomaterials sup-
pliers.

Sec. 104.

105.
106.
107.

Sec.
Sec.
Sec.

Sec. 108.
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Sec. 303. Definitions.

TITLE IV—EFFECT ON OTHER LAW;
EFFECTIVE DATE

Sec. 401. Effect on other law.
Sec. 402. Federal cause of action precluded.
Sec. 403. Effective date.

TITLE I—PRODUCT LIABILITY REFORM

SEC. 101. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress finds that—

(1) the manufacture and distribution of
goods in interstate commerce is to a large
extent a national activity which affects na-
tional interests in a variety of important
ways;

(2) in recent years, the free flow of prod-
ucts in interstate commerce has been in-
creasingly burdened by product liability law;

(3) as a result of this burden, consumers
have been adversely affected through the
withdrawal of products and producers from
the national market, and from excessive li-
ability costs passed on to them through
higher prices;

(4) the rules of product liability law in re-
cent years have evolved rapidly and incon-
sistently within and among the several
States, such that the body of product liabil-
ity law prevailing in this nation today is
complex, contradictory, and uncertain;

(5) the unpredictability of product liability
awards and doctrines are inequitable to both
plaintiffs and defendants and have added
considerably to the high cost of liability in-
surance, making it difficult for producers
and insurers to protect their liability with
any degree of confidence;

(6) product liability actions and punitive
damage awards jeopardize the financial well-
being of many industries and are a particular
threat to the viability of the nation’s small
businesses;

(7) the extraordinary costs of the product
liability system undermine the ability of
American industry to compete internation-
ally, and is costing the loss of jobs and pro-
ductive capital; and

(8) because of the national scope of the
manufacture and distribution of most prod-
ucts, it is not possible for the individual
states to enact laws that fully and effec-
tively respond to these problems.

(b) PURPOSES.—Based upon the powers con-
tained in Article I, clause 3 of the United
States Constitution, the purposes of this
title are to promote the free flow of goods in
interstate commerce—

(1) by establishing certain uniform legal
principles which provide a fair balance be-
tween the interests of product users, manu-
facturers, and product sellers,

(2) by placing reasonable limits on product
liability law,

(3) by ensuring that product liability law
operates to compensate persons injured by
the wrongdoing of others,

(4) by reducing the unacceptable trans-
actions costs and delays which harm both
plaintiffs and defendants,

(5) by allocating responsibility for harm to
those in the best position to prevent such
harm, and

(6) by establishing greater predictability in
product liability actions.

SEC. 102. APPLICABILITY AND PREEMPTION.

(a) PREEMPTION.—This title governs any
product liability action brought in any State
or Federal court, on any theory for harm
caused by a product. A civil action brought
for commercial loss shall be governed only
by applicable commercial or contract law.

(b) RELATIONSHIP TO STATE LAwW.—This
title supersedes State law only to the extent
that State law applies to an issue covered by
this title. Any issue that is not governed by
this title shall be governed by otherwise ap-
plicable State or Federal law.
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SEC. 103. LIABILITY RULES APPLICABLE TO
PRODUCT SELLERS.

(a) GENERAL RULE.—Except as provided in
subsection (b), in any product liability ac-
tion, a product seller other than a manufac-
turer shall be liable to a claimant for harm
only if the claimant establishes that—

(1)(A) the product which allegedly caused
the harm complained of was sold by the
product seller; (B) the product seller failed
to exercise reasonable care with respect to
the product; and (C) such failure to exercise
reasonable care was a proximate cause of the
claimant’s harm; or

(2)(A) the product seller made an express
warranty applicable to the product which al-
legedly caused the harm complained of, inde-
pendent of any express warranty made by a
manufacturer as to the same product; (B) the
product failed to conform to the warranty;
and (C) the failure of the product to conform
to the warranty caused the claimant’s harm;
or

(3) the product seller engaged in inten-

tional wrongdoing as determined under ap-
plicable State law and such intentional
wrongdoing was a proximate cause of the
harm complained of by the claimant.
For purposes of paragraph (1)(B), a product
seller shall not be considered to have failed
to exercise reasonable care with respect to
the product based upon an alleged failure to
inspect a product where there was no reason-
able opportunity to inspect the product in a
manner which would, in the exercise of rea-
sonable care, have revealed the aspect of the
product which allegedly caused the claim-
ant’s harm.

(b) EXCEPTION.—INn a product liability ac-
tion, a product seller shall be liable for harm
to the claimant caused by such product as if
the product seller were the manufacturer of
such product if—

(1) the manufacturer is not subject to serv-
ice of process under the laws of any State in
which the action might have been brought;
or

(2) the court determines that the claimant
would be unable to enforce a judgment
against the manufacturer.

SEC. 104. DEFENSE BASED ON CLAIMANT'S USE
OF INTOXICATING ALCOHOL OR
DRUGS.

(a) GENERAL RULE.—In any product liabil-
ity action, it shall be a complete defense to
such action if—

(1) the claimant was intoxicated or was
under the influence of intoxicating alcohol
or any drug when the accident or other event
which resulted in such claimant’s harm oc-
curred; and

(2) the claimant, as a result of the influ-
ence of the alcohol or drug, was more than 50
percent responsible for such accident or
other event.

(b) CONSTRUCTION.—For purposes of sub-
section (a)—

(1) the determination of whether a person
was intoxicated or was under the influence of
intoxicating alcohol or any drug shall be
made pursuant to applicable State law; and

(2) the term ‘‘drug”” means any controlled
substance as defined in the Controlled Sub-
stances Act (21 U.S.C. 802(6)) that has been
taken by the claimant other than in accord-
ance with the terms of a lawfully issued pre-
scription.

SEC. 105. MISUSE OR ALTERATION.

(a) GENERAL RULE.—Except as provided in
subsection (c), in a product liability action,
the damages for which a defendant is other-
wise liable under State law shall be reduced
by the percentage of responsibility for the
claimant’s harm attributable to misuse or
alteration of a product by any person if the
defendant establishes by a preponderance of
the evidence that such percentage of the
claimant’s harm was proximately caused

by—
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(1) a use or alteration of a product in viola-
tion of, or contrary to, the defendant’s ex-
press warnings or instructions if the
warnings or instructions are adequate as de-
termined pursuant to applicable State law,
or

(2) a use or alteration of a product involv-
ing a risk of harm which was known or
should have been known by the ordinary per-
son who uses or consumes the product with
the knowledge common to the class of per-
sons who used or would be reasonably antici-
pated to use the product.

(b) WORKPLACE INJURY.—Notwithstanding
subsection (a), the damage for which a de-
fendant is otherwise liable under State law
shall not be reduced by the percentage of re-
sponsibility for the claimant’s harm attrib-
utable to misuse or alteration of the product
by the claimant’s employer or any co-em-
ployee who is immune from suit by the
claimant pursuant to the State law applica-
ble to workplace injuries.

SEC. 106. FRIVOLOUS PLEADINGS.

(a) GENERAL RULE.—

(1) SIGNING OF PLEADING.—The signing or
verification of a pleading in a product liabil-
ity action in a State court subject to this
title constitutes a certificate that to the sig-
natory’s or verifier’s best knowledge, infor-
mation, and belief, formed after reasonable
inquiry, the pleading is not frivolous as de-
termined under paragraph (2).

(2) DEFINITIONS.—

(A) For purposes of this section, a pleading
is frivolous if the pleading is—

(i) groundless and brought in bad faith;

(ii) groundless and brought for the purpose
of harassment; or

(iii) groundless and interposed for any im-
proper purpose, such as to cause unnecessary
delay or needless increase in the cost of liti-
gation.

(B) For purposes of subparagraph (A), the
term ‘‘groundless’” means—

(i) no basis in fact; or

(ii) not warranted by existing law or a good
faith argument for the extension, modifica-
tion, or reversal of existing law.

(b) DETERMINATION THAT PLEADING FRIVO-
LOUS.—

(1) MOTION FOR DETERMINATION.—Not later
than 60 days after the date a pleading in a
product liability action in a State court is
filed, a party to the action may make a mo-
tion that the court determine if the pleading
is frivolous.

(2) COUuRT ACTION.—The court in a product
liability action in a State court shall on the
motion of a party or on its own motion de-
termine if a pleading is frivolous.

(c) CONSIDERATIONS.—INn making its deter-
mination of whether a pleading is frivolous,
the court shall take into account—

(1) the multiplicity of parties;

(2) the complexity of the claims and de-
fenses;

(3) the length of time available to the
party to investigate and conduct discovery;
and

(4) affidavits, depositions, and any other
relevant matter.

(d) SANCTION.—If the court determines that
a pleading is frivolous, the court shall im-
pose an appropriate sanction on the signa-
tory or verifier of the pleading. The sanction
may include one or more of the following:

(1) the striking of a pleading or the offend-
ing portion thereof;

(2) the dismissal of a party; or

(3) an order to pay to a party who stands in
opposition to the offending pleading the
amounts of the reasonable expenses incurred
because of the filing of the pleading, includ-
ing costs, reasonable attorney’s fees, witness
fees, fees of experts, and deposition expenses.
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(e) CONSTRUCTION.—For purposes of this
section—

(1) a general denial does not constitute a
frivolous pleading; and

(2) the amount requested for damages does
not constitute a frivolous pleading.

SEC. 107. SEVERAL LIABILITY FOR NON-
ECONOMIC LOSS.

In any product liability action, the liabil-
ity of each defendant for noneconomic loss
shall be several only and shall not be joint.
Each defendant shall be liable only for the
amount of noneconomic loss attributable to
such defendant in direct proportion to such
defendant’s proportionate share of fault or
responsibility for the claimant’s harm, as de-
termined by the trier of fact.

SEC. 108. STATUTE OF REPOSE.

(a) GENERAL RULE.—A product liability ac-
tion shall be barred unless the complaint is
served and filed within 15 years of the date of
delivery of the product to its first purchaser
or lessee, who was not engaged in the busi-
ness of selling or leasing the product or of
using the product as a component in the
manufacture of another product. This sub-
section shall apply only if the court deter-
mines that the claimant has received or
would be eligible to receive full compensa-
tion from any source for medical expense
losses.

(b) EXCEPTION.—Subsection (a)—

(1) does not bar a product liability action
against a defendant who made an express
warranty in writing as to the safety of the
specific product involved which was longer
than 15 years, but it will apply at the expira-
tion of such warranty,

(2) does not apply to a physical illness the
evidence of which does not ordinarily appear
less than 15 years after the first exposure to
the product, and

(3) does not affect the limitations period
established by the General Aviation Revital-
ization Act of 1994.

SEC. 109. SERVICE OF PROCESS.

This title shall not apply to a product li-
ability action unless the manufacturer of the
product or component part has appointed an
agent in the United States for service of
process from anywhere in the United States.
SEC. 110. DEFINITIONS.

As used in this title:

(1) The term “‘claimant’” means any person
who brings a product liability action and any
person on whose behalf such an action is
brought. If such an action is brought through
or on behalf of an estate, the term includes
the claimant’s decedent. If such action is
brought through or on behalf of a minor or
incompetent, the term includes the claim-
ant’s legal guardian.

(2) The term ““‘commercial loss’” means any
loss of or damage to a product itself incurred
in the course of the ongoing business enter-
prise consisting of providing goods or serv-
ices for compensation.

(3) The term ‘“‘economic loss’”’ means any
pecuniary loss resulting from harm (includ-
ing the loss of earnings, medical expense
loss, replacement services loss, loss due to
death, and burial costs) to the extent recov-
ery for such loss is allowed under applicable
State law.

(4) The term ““harm’ means any physical
injury, illness, disease, or death or damage
to property caused by a product. The term
does not include commercial loss or loss or
damage to a product itself.

(5) The term ““manufacturer’” means—

(A) any person who is engaged in a busi-
ness to produce, create, make, or construct
any product (or component part of a product)
and who (i) designs or formulates the prod-
uct (or component part of the product), (ii)
has engaged another person to design or for-
mulate the product (or component part of
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the product), or (iii) uses the design or for-
mulation of the product developed by an-
other person;

(B) a product seller of the product who, be-
fore placing the product in the stream of
commerce—

(i) designs or formulates or has engaged
another person to design or formulate an as-
pect of the product after the product was ini-
tially made by another, or

(ii) produces, creates, makes, or constructs
such aspect of the product, or

(C) any product seller not described in sub-
paragraph (B) which holds itself out as a
manufacturer to the user of the product.

(6) The term ‘‘noneconomic loss’” means
subjective, nonmonetary loss resulting from
harm, including pain, suffering, inconven-
ience, mental suffering, emotional distress,
loss of society and companionship, loss of
consortium, injury to reputation, and humil-
iation.

(7) The term ‘‘person’”” means any individ-
ual, corporation, company, association, firm,
partnership, society, joint stock company, or
any other entity (including any govern-
mental entity).

(8)(A) The term “‘product”” means any ob-
ject, substance, mixture, or raw material in
a gaseous, liquid, or solid state which—

(i) is capable of delivery itself or as an as-
sembled whole, in a mixed or combined
state, or as a component part or ingredient;

(ii) is produced for introduction into trade
or commerce;

(iii) has intrinsic economic value; and

(iv) is intended for sale or lease to persons
for commercial or personal use.

(B) The term does not include—

(i) human tissue, human organs, human
blood, and human blood products; or

(ii) electricity, water delivered by a util-
ity, natural gas, or steam.

(9) The term ‘“‘product liability action”
means a civil action brought on any theory
for harm caused by a product or product use.

(10) The term “‘product seller” means a
person who, in the course of a business con-
ducted for that purpose, sells, distributes,
rents, leases, prepares, blends, packages, la-
bels a product, is otherwise involved in plac-
ing a product in the stream of commerce, or
installs, repairs, or maintains the harm-
causing aspect of a product. The term does
not include—

(A) a seller or lessor of real property;

(B) a provider of professional services in
any case in which the sale or use of a prod-
uct is incidental to the transaction and the
essence of the transaction is the furnishing
of judgment, skill, or services; or

(C) any person who—

(i) acts in only a financial capacity with
respect to the sale of a product; or

(ii) leases a product under a lease arrange-
ment in which the selection, possession,
maintenance, and operation of the product
are controlled by a person other than the les-
sor.

(11) The term ‘‘State’” means any State of
the United States, the District of Columbia,
Commonwealth of Puerto Rico, the Northern
Mariana lIslands, the Virgin Islands, Guam,
American Samoa, and any other territory or
possession of the United States, or any polit-
ical subdivision of any of the foregoing.

TITLE II—PUNITIVE DAMAGES REFORM
SEC. 201. PUNITIVE DAMAGES.

(a) GENERAL RULE.—Punitive damages
may, to the extent permitted by applicable
State law, be awarded in any civil action for
harm in any Federal or State court against
a defendant if the claimant establishes by
clear and convincing evidence that the harm
suffered was result of conduct—

(1) specifically intended to cause harm, or

(2) conduct manifesting a conscious, fla-
grant indifference to the safety of others.
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(b) PROPORTIONAL AWARDS.—The amount of
punitive damages that may be awarded in
any civil action subject to this title shall not
exceed 3 times the amount of damages
awarded to the claimant for the economic
loss on which the claimant’s action is based,
or $250,000, whichever is greater.

(c) APPLICABILITY AND PREEMPTION.—EX-
cept as provided in section 401, this title
shall apply to any civil action brought in
any Federal or State court on any theory
where punitive damages are sought. This
title does not create a cause of action for pu-
nitive damages in any jurisdiction that does
not authorize such actions.

(d) BIFURCATION.—At the request of any
party, the trier of fact shall consider in a
separate proceeding whether punitive dam-
ages are to be awarded and the amount of
such award. If a separate proceeding is re-
quested, evidence relevant only to the claim
of punitive damages, as determined by appli-
cable State law, shall be inadmissible in any
proceeding to determine whether compen-
satory damages are to be awarded.

(e) CONSIDERATION.—In determining the
amount of punitive damages, the trier of fact
shall consider all relevant, admissible evi-
dence, including—

(1) the severity of the harm caused by the
conduct of the defendant,

(2) the duration of the conduct or any con-
cealment of it by the defendant,

(3) the profitability of the specific conduct
that caused the harm to the defendant,

(4) the number of products sold, the fre-
quency of services provided, or the type of
activities conducted by the defendant of the
kind causing the harm complained of by the
claimant,

(5) awards of punitive damages to persons
similarly situated to the claimant,

(6) possibility of prospective awards of
compensatory damages to persons similarly
situated to the claimant,

(7) any criminal penalties imposed on the
defendant as a result of the conduct com-
plained of by the claimant,

(8) the amount of any civil and administra-
tive fines and penalties assessed against the
defendant as a result of the conduct com-
plained of by the claimant, and

(9) whether the foregoing considerations
have been a factor in any prior proceeding
involving the defendant.

SEC. 202. DEFINITIONS.

As used in this title:

(1) The term “‘claimant’” means any person
who brings a civil action and any person on
whose behalf such an action is brought. If
such action is brought through or on behalf
of an estate, the term includes the claim-
ant’s decedent. If such action is brought
through or on behalf of a minor or incom-
petent, the term includes the claimant’s
legal guardian.

(2) The term ‘‘clear and convincing evi-
dence” is that measure or degree of proof
that will produce in the mind of the trier of
fact a firm belief or conviction as to the
truth of the allegations sought to be estab-
lished. The level of proof required to satisfy
such standard is more than that required
under preponderance of the evidence, but less
than that required for proof beyond a reason-
able doubt.

(3) The term ‘“‘economic loss’”” means any
pecuniary loss resulting from harm (includ-
ing the loss of earnings, medical expense
loss, replacement services loss, loss due to
death, and burial costs), to the extent recov-
ery for such loss is allowed under applicable
State law.

(4) The term ‘“harm” means any legally
cognizable wrong or injury for which puni-
tive damages may be imposed.
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(5) The term ‘“‘punitive damages’”’ means
damages awarded against any person or en-
tity to punish or deter such person or entity,
or others, from engaging in similar behavior
in the future.

(6) The term ‘‘State’” means any State of
the United States, the District of Columbia,
Commonwealth of Puerto Rico, the Northern
Mariana lIslands, the Virgin Islands, Guam,
American Samoa, and any other territory or
possession of the United States, or any polit-
ical subdivision of any of the foregoing.

TITLE 111—BIOMATERIALS SUPPLIERS
SEC. 301. LIABILITY OF BIOMATERIALS SUPPLI-

ERS.

A biomaterials supplier may, to the extent
required and permitted by any other applica-
ble law, be liable for harm to a claimant
caused by a medical device, only if the
claimant in a product liability action shows
that the conduct of the biomaterials supplier
was an actual and proximate cause of the
harm to the claimant and—

(1) the raw materials or component parts
delivered by the biomaterials supplier ei-
ther—

(A) did not constitute the product de-
scribed in the contract between the
biomaterials supplier and the person who
contracted for delivery of the product; or

(B) failed to meet any specifications that
were—

(i) provided to the biomaterials supplier
and not expressly repudiated by the
biomaterials supplier prior to acceptance of
delivery of the raw materials or component
parts:

(if)(1) provided to the biomaterials sup-
plier;

(I1) provided to the manufacturer by the
biomaterials supplier; or

(111) contained in a master file that was
submitted by the biomaterials supplier to
the Secretary of Health and Human Services
and that is currently maintained by the
biomaterials supplier of purposes of pre-
market approval of medical devices; or

(iii)(1) included in the submissions for the
purposes of premarket approval or review by
the Secretary of Health and Human Services
under section 510, 513, 515, or 520 of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
360, 360c, 360e, or 360j); and

(I1) have received clearance from the Sec-
retary of Health and Human Services, if such
specifications were provided by the manufac-
turer to the biomaterials supplier and were
not expressly repudiated by the biomaterials
supplier prior to the acceptance by the raw
materials or component parts;

(2) the biomaterials supplier intentionally
and wrongfully withheld or misrepresented
information that is material and relevant to
the harm suffered by the claimant; or

(3) the biomaterials supplier had actual
knowledge of prospective fraudulent or mali-
cious activities in the use of its supplies
where such activities are relevant to the
harm suffered by the claimant.

SEC. 302. PROCEDURES FOR DISMISSAL OF CIVIL
ACTIONS AGAINST BIOMATERIALS
SUPPLIERS.

(a) MOTION TO DISMISS.—

(1) GENERAL RULE.—ANy biomaterials sup-
plier who is a defendant in any product li-
ability action involving a medical device
which allegedly caused the harm for which
the action is brought and who did not take
part in the design, manufacture, or sale of
such medical device may, at any time during
which a motion to dismiss may be filed
under an applicable law, move to dismiss the
action on the grounds that—

(A) the claimant has failed to establish
that the supplier furnished raw materials or
component parts in violation of applicable
contractual requirements or specifications
agreed to by the biomaterials supplier; or
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(B) the claimant has failed to comply with
the requirements of subsection (b).

(2) EXCEPTION.—The biomaterials supplier
may not move to dismiss the action if—

(A) the biomaterials supplier intentionally
and wrongfully withheld or misrepresented
information that is material and relevant to
the harm suffered by the claimant; or

(B) the biomaterials supplier had actual
knowledge of prospective fraudulent or mali-
cious activities in the use of its supplies
where such activities are relevant to the
harm suffered by the claimant.

(b) MANUFACTURER OF MEDICAL DEVICE
SHALL BE NAMED A PARTY.—The claimant
shall be required to name the manufacturer
of the medical device to which the
biomaterials supplier furnished raw mate-
rials or component parts as a party to the
product liability action, unless—

(1) the manufacturer is subject to service
of process solely in a jurisdiction in which
the biomaterials supplier is not domiciled or
subject to a service of process; or

(2) an action against the manufacturer is
barred by applicable law.

(c) PROCEEDINGS ON MOTION TO DISMISS.—
The following rules shall apply to any pro-
ceeding on a motion to dismiss filed under
this section:

(1) AFFIDAVITS RELATING TO STATUS OF DE-
FENDANT.—

(A) DEFENDANT AFFIDAVIT.—The defendant
in the action may support a motion to dis-
miss by filing an affidavit demonstrating
that defendant is a biomaterials supplier and
that it is neither the manufacturer nor the
product seller of the medical device which
caused the harm alleged by the claimant.

(B) RESPONSE TO MOTION TO DISMISS.—In re-
sponse to a motion to dismiss described in
this section, the claimant may submit an af-
fidavit demonstrating why it asserts that—

(i) the defendant who filed the motion to
dismiss is not a biomaterials supplier with
respect to the medical device which caused
the harm alleged by the claimant;

(ii) on what basis it asserts that the sup-
plier furnished raw materials or component
parts in violation of applicable contractual
requirements or specifications agreed to by
the biomaterials supplier;

(iif) the biomaterials supplier inten-
tionally and wrongfully withheld or mis-
represented information that is material and
relevant to the harm suffered by the claim-
ant; or

(iv) the biomaterials supplier had actual
knowledge of prospective fraudulent or mali-
cious activities in the use of its supplies
where such activities are relevant to the
harm suffered by the claimant.

(2) EFFECT OF MOTION TO DISMISS ON DISCOV-
ERY.—If a defendant files a motion to dis-
miss, no discovery shall be permitted in con-
nection with the action that is the subject of
the motion, unless the affidavits submitted
in accordance with this section raise mate-
rial issues of fact concerning whether—

(A) the supplier furnished raw materials or
component parts in violation of applicable
contractual requirements or specifications
agreed to by the biomaterials supplier;

(B) the biomaterials supplier intentionally
and wrongfully withheld or misrepresented
information that is material and relevant to
the harm suffered by the claimant; or

(C) the biomaterials supplier had actual
knowledge of prospective fraudulent or mali-
cious activities in the use of its supplies
where such activities are relevant to the
harm suffered by the claimant.

Any such discovery shall be limited solely to
such material facts.

(3) RESPONSE TO MOTION TO DISMISS.—The
court shall rule on the motion to dismiss
solely on the basis of the affidavits filed
under this section and on the basis of any
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evidence developed in the course of discovery
under paragraph (2) and subsequently sub-
mitted to the court in accordance with appli-
cable rules of evidence.

(d) ATTORNEY FEES.—The court shall re-
quire the claimant to compensate the
biomaterials supplier for attorney fees and
costs, if—

(1) the claimant named or joined the
biomaterials supplier; and

(2) the court found the claim against the
biomaterials supplier to be without merit
and frivolous.

SEC. 303. DEFINITIONS.

For purposes of this title:

(1) The term ‘“biomaterials supplier”
means an entity that directly or indirectly
supplies, or licenses another person to sup-
ply, a component part or raw material for
use in the manufacture of a medical device—

(A) that is intended by the manufacturer of
the device—

(i) to be placed into a surgically or natu-
rally formed or existing cavity of the body
for a period of at least 30 days; or

(ii) to remain in contact with bodily fluids
of internal human tissue through a sur-
gically produced opening for a period of less
than 30 days; and

(B) suture materials used in implant proce-
dures.

(2) Notwithstanding paragraph (1), the
term ‘“‘biomaterials supplier” excludes any
person, with respect to a medical device
which is the subject of a product liability ac-
tion—

(A) who is engaged in the manufacture,
preparation, propagation, compounding, or
processing (as defined in section 510(a)(1) of
the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360(a)(1)) of the medical device,
and has registered with the Secretary of
Health and Human Services pursuant to sec-
tion 510 of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 360) and the regulations
issued under such section, and has included
the medical device on a list of devices filed
with the Secretary of Health and Human
Services pursuant to section 510(j) of such
Act (21 U.S.C. 360(J)) and the regulations is-
sued under such section; or

(B) who, in the course of a business con-
ducted for that purpose, has sold, distrib-
uted, leased, packaged, labeled, or otherwise
placed the implant in the stream of com-
merce after it was manufactured.

(3) The term ‘““harm’” means any physical
injury, illness, disease, or death or damage
to property caused by a product. The term
does not include commercial loss or loss or
damage to a product itself.

(4) The term ‘“‘product liability action”
means a civil action brought on any theory
for harm caused by a product or product use.

TITLE IV—EFFECT ON OTHER LAW;
EFFECTIVE DATE

SEC. 401. EFFECT ON OTHER LAW.

Nothing in title I, Il, or Il shall be con-
strued to—

(1) waive or affect any defense of sovereign
immunity asserted by any State under any
law;

(2) supersede any Federal law;

(3) waive or affect any defense of sovereign
immunity asserted by the United States;

(4) affect the applicability of any provision
of chapter 97 of title 28, United States Code;

(5) preempt State choice-of-law rules with
respect to claims brought by a foreign nation
or a citizen of a foreign nation; or

(6) affect the right of any court to transfer
venue or to apply the law of a foreign nation
or to dismiss a claim of a foreign nation or
of a citizen of a foreign nation on the ground
of inconvenient forum.
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SEC. 402. FEDERAL CAUSE OF ACTION PRE-

CLUDED.
The district courts of the United States

shall not have jurisdiction pursuant to this

Act based on section 1331 or 1337 of title 28,

United States Code.

SEC. 403. EFFECTIVE DATE.

Titles I, 11, and 111 shall apply with respect
to actions which are commenced after the
date of the enactment of this Act.

The CHAIRMAN. No amendment to
the amendment in the nature of a sub-
stitute shall be in order except the
amendments printed in House Report
104-72 or in section 2 of House Resolu-
tion 109, as amended. Each amendment
may be offered only in the order print-
ed in the report, may be offered only by
a Member designated in the report,
shall be considered as read, shall not be
subject to amendment, and shall not be
subject to a demand for division of the
question.

Debate time on each amendment will
be equally divided and controlled by
the proponent and an opponent of the
amendment.

It is now in order to consider amend-
ment number 1 printed in section 2 of
House Resolution 109, as amended.

AMENDMENT OFFERED BY MR. PETE
GEREN OF TEXAS

Mr. PETE GEREN of Texas. Mr.
Chairman, | offer an amendment made
in order under the rule.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. PETE GEREN of
Texas: Page 7, insert after line 3 the follow-
ing:

(c) Notwithstanding any other provision of
law, any person engaged in the business of
renting or leasing a product shall be subject
to liability under subsection (a) but shall not
liable to a claimant for the tortious act of
another involving a product solely by reason
of ownership of such product.

The CHAIRMAN. Pursuant to the
rule, the gentleman from Texas, Mr.
PETE GEREN and a Member opposed will
each be recognized for 5 minutes.

The Chair recognizes the gentleman
from Texas, Mr. PETE GEREN.

Mr. PETE GEREN of Texas. Mr.
Chairman, | yield myself such time as
I may consume.

Mr. Chairman, this amendment is in
fact a clarifying amendment to title |
of H.R. 1075. Our amendment would
clarify that companies that rent or
lease products are covered by the pro-
visions of title I. Currently under title
I it is clear that product liability ac-
tions against companies that sell prod-
ucts are subject to section 103. Section
103 provides that a product liability ac-
tion cannot be pursued against a prod-
uct seller unless the seller has been
negligent, has offered an express war-
ranted offer, or has engaged in inten-
tional wrongdoing. Simply stated,
there should be no liability without
fault. That is the intention of this
clarifying amendment.

Mr. HYDE. Mr. Chairman, will the
gentleman yield?
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Mr. PETE GEREN of Texas. | yield to
the gentleman from Illinois.

Mr. HYDE. Mr. Chairman, this
amendment amplifies and is consistent
with an amendment offered in the com-
mittee by the gentleman from lllinois
[Mr. FLANAGAN]. We find it perfectly
acceptable, and | am pleased to accept
the amendment.

Mr. PETE GEREN of Texas. Reclaim-
ing my time, Mr. Chairman, | yield
such time as he may consume to the
gentleman from Texas [Mr. BRYANT].

(Mr. BRYANT of Texas asked and
was given permission to revise and ex-
tend his remarks.)

Mr. BRYANT of Texas. Mr. Chair-
man, | thank the gentleman for yield-
ing me the time, and | rise in support
of the amendment.

Mr. PETE GEREN of Texas. Mr.
Chairman, | yield 1 minute to the gen-
tleman from Minnesota [Mr. RAMSTAD].

Mr. RAMSTAD. | thank the gen-
tleman for yielding me the time.

Mr. Chairman, | too rise in strong
support of this amendment. Vicarious
liability is plain and simple: liability
without fault. Every month car deal-
ers, rental companies and leasing firms
are held liable under these vicarious li-
ability laws for harm to third parties
that they in no way could prevent.
There is no negligence whatsoever, and
| believe that this clarifying amend-
ment is essential because of the cost to
American consumers literally equaling
tens of millions of dollars in higher
prices for car rental leases and also we
are paying a price in terms of competi-
tion in these industries.

This bill has the support of the auto
manufacturers, the new and used car
dealers and the car rental industry. If
there is any opposition, it comes from
those who have used the vicarious li-
ability laws to coerce companies into
unfair and inequitable settlements.

This reform is long overdue. 1 com-
mend the gentleman from Texas for
bringing this amendment to the floor. |
urge my colleagues to support it.

The CHAIRMAN. The Chair would in-
quire if there is any Member who wish-
es to speak in opposition to the amend-
ment.

Mrs. SCHROEDER. Mr. Chairman, |
rise in opposition.

The CHAIRMAN. The gentlewoman
from Colorado [Mrs. SCHROEDER] is rec-
ognized for 5 minutes.

Mrs. SCHROEDER. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, | do not rise in strong
opposition to this but | must say | rise
with great concern because there were
so many amendments that were really
very, very substantive and they were
not allowed, and here we are with the
first amendment, one that was basi-
cally adopted by the committee. | do
not think there is a tremendous
amount of dissent about it, and | think
it just shows what a lot of us have been
trying to say during the rules debate.
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Really critical issues about which
there is a lot of debate and a lot of con-
cern have been moved aside, and they
made room instead for amendments
like this which were really more like a
love-in. Basically, this amendment too
goes to the issue a little bit more of
tort. | think it is a little bit more of
concern to some that it is kind of
squeezed into the product liability, and
I have some question as to how it may
have moved into the torts area, and it
is not quite clear. But nevertheless, my
position at this point, and the commit-
tee’s position on this side of the aisle
would be that it is a shame we could
not have substituted some of the
amendments that there was much more
dissent about than spending precious
time on the floor on this.

Mr. Chairman, | reserve the balance
of my time.

Mr. PETE GEREN of Texas. Mr.
Chairman, | yield 30 seconds to the
gentleman from Florida [Mr. DEUTSCH].

Mr. DEUTSCH. Mr. Chairman, | rise
in support of this amendment. This
amendment clarifies what the commit-
tee tried to do in terms of making sure
that a renter of a product is not auto-
matically liable in that situation, and
I urge the adoption of the amendment.

Mr. PETE GEREN of Texas. Mr.
Chairman, | yield 30 seconds to the
gentleman from Illinois [Mr. FLANA-
GAN].

(Mr. FLANAGAN asked and was
given permission to revise and extend
his remarks.)

Mr. FLANAGAN. Mr. Chairman, |
also rise in support of this amendment.

During the Committee on the Judici-
ary markup of the product liability bill
| offered an amendment which was
adopted by voice vote to assure that
companies who rent products were cov-
ered under the definition of product
seller. This amendment is a further im-
provement on the Judiciary Committee
bill, and it expressly states that a com-
pany that rents and leases products is
to be treated as a product seller under
title | of the bill. It makes clear that
those companies will not be held liable
for injuries they do not cause.

This amendment deserves the sup-
port of every Member of the body, and
I urge my colleagues to support it over-
whelmingly.

Mr. Chairman, among the problems H.R.
1075 is designed to address is the tort doc-
trine of vicarious liability for motor vehicles.
The amendment, which | have coauthored
with Messrs. Geren, Ramstad, and Cox, is a
mere clarification of the bill's scope. It would
assure that vicarious liability—or liability with-
out fault—is covered under the product liability
legislation before us today.

Mr. Chairman, 11 States and the District of
Columbia currently have these vicarious liabil-
ity laws on the books—Ilaws which hold the
owners of motor vehicles liable for damages
caused by their vehicles even though the own-
ers were not negligent and there is no defect
in their automobiles.
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Many businesses, such as car rental com-
panies, automobile dealers, and leasing com-
panies are being held strictly liable in these vi-
carious liability States for injuries they did not
cause and could not prevent. These compa-
nies have not been negligent, and yet they are
being forced to pay for the negligence of oth-
ers.

For example, in my neighboring State of
lowa, a renter of an automobile fell asleep at
the wheel. The vehicle he was driving left the
road and struck a parked truck. Unfortunately,
the renter's wife and child were killed in the
accident. Although there was no negligence
on behalf of the car rental company, the court
still imposed a $800,000 judgement on the
rental company. Mr. Chairman, is this fair?

To cite one more example, this time in New
York, where a renter, allegedly using the vehi-
cle for drug trafficking, struck a pedestrian on
a downtown Manhattan street. The pedestrian
received severe head injuries from the acci-
dent. The settlement by the car rental com-
pany was set at $1.226 million. Again, the car
rental company had to pay-out $1,226,000 al-
though it was not negligent. Surely, in this in-
stance, the car rental company should not
have been held at fault.

The Geren-Ramstad-Cox-Flanagan amend-
ment will provide relief in these circumstances
and would assure that companies that rent or
lease products are not held liable for damages
caused by rented or leased products if the
company could not have prevented the harm.

This provision would not exempt these com-
panies from liability if the company is negligent
and would not exempt these companies from
State financial responsibility laws for vehicle
owners in each State.

In addition, this amendment would not, as
has been alleged, cover all automobile acci-
dents. Such a statement ignores the plain
wording of the amendment. The amendment
would cover only civil actions involving product
sellers, not civil actions against all drivers of
motor vehicles. Again, this amendment only
covers product sellers as defined in section
110 of the bill.

Mr. Chairman, | believe it is appropriate to
include the Geren-Ramstad-Cox-Flanagan
provision in H.R. 1075 because vicarious li-
ability impacts the car rental industry in the
same fashion that product liability impacts
other product sellers.

Vicarious liability claims cost car rental com-
panies over $75 million annually—costs which
drive up rental and leasing rates for all Ameri-
cans.

In addition, vicarious liability has driven
smaller companies out of business or forced
them to refrain from doing business in States
with vicarious liability laws. This leads to de-
creased competition, increased rates, and lim-
ited choice for consumers.

In sum, Mr. Chairman, section 103 of H.R.
1075 states that a product seller shall not be
held liable without fault. This amendment sim-
ply extends this principle to companies that
rent or lease products.

Therefore, Mr. Chairman, | urge my col-
leagues to support the amendment.

Mrs. SCHROEDER. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, | continue my protest
that we had amendments that were
very, very critical that were shut out.
One of the ones that | had wanted to
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offer that had everybody from the
Right to Life Committee to NARAL
joining in consensus on was a very crit-
ical one.

It dealt with people’s reproductive
organs, and the fact that it should be
removed from this bill because people
feel very, very strongly, and especially
women who have had incident after in-
cident after incident of people manu-
facturing things that did affect their
reproductive organs. We really felt we
wanted to make it very clear we
thought that that should not be cov-
ered by this bill. That was not allowed.

I find that pretty amazing when we
have this consensus from right to left,
and it is rather historic, | do not think
we have had that kind of consensus in
this body for a very long time, that
that amendment was not allowed, and
yet we have this as an amendment that
was adopted by voice vote, as the gen-
tleman from Illinois said, in the com-
mittee, and here we are just continuing
to perfect it a little bit and taking up
time.

There are many other amendments
similar to mine in the 82 that were
there, and of course many fell off the
table. And then of course many of the
ones that we had, such as the one | will
have next, has been limited to 20 min-
utes. We got hardly any time to discuss
very serious legal principles that have
been established in this country since
the beginning of the Republic that we
are now changing today, and it seems
to me that we should have taken the
precious time that we have and allo-
cated it to many more of the serious is-
sues about which there is real conten-
tion than this, which is really more of
a cosmetic, housekeeping amendment
about which there really has not been
a lot of disagreement.

Mr. Chairman, | reserve the balance
of my time.

Mr. PETE GEREN of Texas. Mr.
Chairman, | yield myself such time as
I may consume, and | yield to the gen-
tleman from Louisiana [Mr. TAUZIN]
for the purposes of a colloquy.

The CHAIRMAN. The gentleman
from Texas, Mr. PETE GEREN, has 1%
minutes remaining.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. PETE GEREN of Texas. | yield to
the gentleman from Louisiana.

Mr. TAUZIN. Mr. Chairman, | thank
the gentleman for yielding. It is my
understanding that this amendment is
intended only to preempt the State
laws in a small minority of jurisdic-
tions that impose unlimited financial
liability on owners of motor vehicles
for harm caused by the permissive
users of their vehicles, and that noth-
ing in this amendment should be con-
strued to excuse any motor vehicle
owner from meeting the minimum fi-
nancial responsibility laws required by
each State.

Mr. PETE GEREN of Texas. The gen-
tleman’s understanding of this amend-
ment is correct, and that is an accu-
rate characterization of it. | appreciate
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the gentleman helping us to clarify the
intent of this amendment.

Mr. TAUZIN. | thank the gentleman,
and | urge support for the amendment.

Mr. PETE GEREN of Texas. Mr.
Chairman, borrowing from the wisdom
I picked up from the gentleman from
Louisiana over my years here, and
drawing on the comments of the gen-
tlewoman from Colorado, when the
package is sold, you wrap it up.

Mr. Chairman, | yield back the bal-
ance of my time.

Mrs. SCHROEDER. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, obviously | have a lot
to say on my next amendment, and
whatever time | have left, if 1 could
just use it for that | would be very,
very appreciative.

In my next amendment | am going to
be talking about noneconomic dam-
ages, and it is called the family values
amendment. | think even the gen-
tleman from Texas would join me in
saying that this body should stand up
for this next family values amendment
that hopefully will be coming up al-
most immediately after a voice vote on
this, because it is a very serious
amendment. We are talking about we
cannot talk family values and say they
do not amount to anything, and unless
we pass this amendment that is exactly
what we will be saying. So | apologize
to the gentleman from Texas for using
our 5 minutes to talk about some of
the problems we have in trying to deal
with this because of the rule, but | felt
that that was really the only fair thing
to do since we were not allowed to offer
many of the amendments that really,
really were coming up. So what | will
be able to do then, hopefully, is find a
way to get people’s attention as to how
patched together this is, how uncertain
many of us are, and the concerns we
have.

The CHAIRMAN. The time of the
gentlewoman from Colorado [Mrs.
SCHROEDER] has expired. All time has
expired.

The question is on the amendment
offered by the gentleman from Texas,
Mr. PETE GEREN.

The amendment was agreed to.

The CHAIRMAN. It is now in order to
consider amendment No. 2 printed in
section 2 of House Resolution 109.

AMENDMENT OFFERED BY MRS. SCHROEDER

Mrs. SCHROEDER. Mr. Chairman, |
offer an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mrs. SCHROEDER:
Page 11, strike lines 17 through 24, and redes-
ignate succeeding sections accordingly.

Page 17, line 25, insert ‘“‘and noneconomic”
before *““loss’’.

The CHAIRMAN. Pursuant to the
rule, the gentlewoman from Colorado
[Mrs. SCHROEDER] and a Member op-
posed will each be recognized for 10
minutes.
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The Chair recognizes the gentle-
woman from Colorado [Mrs. SCHROE-
DER].

Mrs. SCHROEDER. Mr. Chairman, |
yield myself 2 minutes.

Mr. Chairman, this amendment |
have called the family values amend-
ment, and | think it is very critical. |
was very pleased when | offered it in
the committee that it had a very large
vote, and we had votes from both sides
of the aisle.

Americans value this families. We
talk family values. Here is a chance to
put our money where our mouths are,
because under this bill noneconomic
damages are discriminated against
very, very much, and | do not think
that is fair.

Noneconomic damages mean if you
do not get a paycheck, you do not
count. So the fact that you were stay-
ing home and taking care of your fam-
ily, no matter which parent you are,
that does not matter. That is non-
economic damages. You do not count.

Let me tell my colleagues, every par-
ent is a working parent, whether they
are working in the house or out of the
house, so | think that is ridiculous.

Second, if you are a child obviously
you are not getting a paycheck, so that
does not count.

Third, if a woman is working outside
the home, they are still, unfortunately,
very apt to be discriminated against,
so any paycheck they would get still
reflects the discrimination we have in
society.

Finally, one of the areas | feel
strongest about is the whole area of
people’s reproductive organs, because
we have seen so many problems in this
area in the past, with the Dalcon shield
and all sorts of other issues that people
are more and more familiar with. If we
do not deal with this noneconomic
damage issue in this bill, then we are
really saying those do not matter. And
we will not have joint and several li-
ability on those issues, which means
even if you get some kind of a judg-
ment, it is very apt that you will not
be able to collect it, you cannot collect
it nearly as easy as you can with eco-
nomic damages.

And this bill discriminates on puni-
tive damages by not allowing non-
economic damages to count. So we are
really saying you are only valued for
your paycheck. There is no other value
to you, and any other value that you
have, whether it is about your repro-
ductive organs or not, it does not
count.

The CHAIRMAN. Does any Member
seek recognition in opposition to the
amendment?

Mr. HYDE. Mr.
there is. |
amendment.

The CHAIRMAN. The gentleman
from Illinois [Mr. HYDE] is recognized
for 10 minutes.

Mr. HYDE. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, the amendment of-
fered by the gentlewoman from Colo-

Chairman, indeed
rise in opposition to the
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rado eliminates the protection against
disproportionate liability for subjec-
tive, nonmonetary losses and weakens
the protection of the punitive damages
cap. For these reasons | urge the defeat
of the pending amendment. It was of-
fered in committee and was defeated in
committee.

Section 107, in the interests of fair-
ness, protects a defendant from being
held liable for noneconomic losses that
are attributable to the fault or respon-
sibility of another individual or entity.
The concept of a defendant paying for
its own proportionate share of fault or
responsibility sounds self-evident to
most people. Many States, however,
give expression in their law to the prin-
ciple of joint and several liability,
which in its unrestricted form means
that a party with relatively nominal
responsibility, perhaps 1 percent, can
be held liable for the fault attributable
to the others, perhaps 99 percent.

The result of the principle of joint
and several liability is that litigation
imposes severe risks for solvent busi-
nesses, often necessitating excessive
settlement offers, increasing liability
insurance costs, and making goods
more expensive for consumer. All of
these factors have negative implica-
tions for our competitiveness in inter-
national markets and our ability to
keep enterprises, with all of the jobs
involved, in the United States.

Section 107 essentially is a com-
promise between the principle of joint
and several liability with its dispropor-
tionate attendant costs, and the con-
cept of liability limited to degree of
fault or responsibility. Under section
107, a defendant can only be held liable
for noneconomic losses in proportion to
its share of the total fault or respon-
sibility, but can continue to be held
liable to the extent authorized by
State law for economic losses that ex-
ceed its proportionate share.

This bill does not impinge on the
rights of claimants to recover non-
economic damages from a defendant
for the harm it inflicts, but appro-
priately safeguards one party from
having to pay for the harm others in-
flict. Disproportionate liability for
noneconomic damages not only is un-
fair, but results in expenses that are
passed on to all Americans.

I strongly recommend defeat of this
amendment.

Mr. Chairman, | reserve the balance
of my time.

Mrs. SCHROEDER. Mr. Chairman, |
yield myself 1 minute.

Mr. Chairman, | just wanted to
quickly answer my chairman. If joint
and several is so terrible, then joint
and several liability should be removed
for both compensatory and non-
economic damages, and it is not. They
are keeping it for one and taking it
away for another, which is saying that
family values do not count.

Mr. DOGGETT. Mr. Chairman, will
the gentlewoman yield?

Mrs. SCHROEDER. | yield to the gen-
tleman from Texas.
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Mr. DOGGETT. Mr. Chairman, if |
understand the focus of the gentle-
woman’s amendment, this bill as writ-
ten discriminates against the young
child who has a limb severed or is de-
capitated, really, as a result of play-
ground equipment, a senior citizen who
is burned horribly in a fire with a de-
fective heater, a student who is ex-
posed to toxic substances and is im-
paired for life, a homemaker, be that
male or female, but usually it ends up
being female, a woman who is at home
providing for her family but not a wage
earner at that time? All of these people
are treated as second-class citizens
under this piece of legislation unless
the gentlewoman’s amendment is
adopted.

0O 1245

Mrs. SCHROEDER. The gentleman is
absolutely correct. That is why we call
it family values. | think we respect
something besides just a paycheck.

The paycheck is raised to a much
higher level in this bill. It is going to
be much easier to collect if you can
show a paycheck. If you cannot, then
you do not get the options of joint and
several liability, you do not get the pu-
nitive damages. You are in real trou-
ble. Those are the people that we are
saying that do not count. We say, ‘“We
like you, but good luck getting any
damages on that.”

Mr. HYDE. Mr. Chairman, | am
pleased to yield 3 minutes to the gen-
tleman from Wisconsin [Mr. SENSEN-
BRENNER], a valued member of the com-
mittee.

Mr. SENSENBRENNER.
gentleman for yielding.

Mr. Chairman, this amendment is a
killer amendment, and it is a Killer
amendment because it goes back from
the principles stated in the bill that
the party who is at fault pays and the
party who is not at fault does not pay.

The bill provides for several liability
for noneconomic losses. That means
that if a person or a party is deter-
mined by the jury to be 1 percent at
fault, that party will pay 1 percent of
the noneconomic losses, not 100 per-
cent, if the party who is found more
negligent by the jury ends up not hav-
ing any assets or not having any insur-
ance to pay for the judgment.

Mrs. SCHROEDER. Mr. Chairman,
will the gentleman yield?

Mr. SENSENBRENNER. | have a lim-
ited amount of time. | think it is only
fair, the gentlewoman from Colorado,
that the opponents use their time to
lay out the case and not horn in on the
opponents’ time and take all of the
time in support of it.

Second, what the gentlewoman from
Colorado’s amendment also proposes to
do is to limit the cap on punitive dam-
ages. Punitive damages are not com-
pensation for anything. It is designed
to be punishment for the party or the
parties that are at fault. And the bill
provides an elastic ceiling on punitive
damages of $250,000, or three times the
actual damages, whichever is greater.

I thank the
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So if there is more than $83,000 or
$84,000 of actual damages, then the pu-
nitive damages cap goes up.

Punitive damages are not compensa-
tion for anything, whether it is an eco-
nomic loss or a noneconomic loss.

So the gentlewoman is now trying to
increase punitive damages awards,
which will end up, of course, enriching
not only a plaintiff for not what they
actually lost but also manufacture’s
attorney.

I would hope, for these two reasons,
that this killer amendment would be
defeated.

Mrs. SCHROEDER. Mr. Chairman, |
yield 2 minutes to the gentleman from
Texas [Mr. BRYANT].

Mr. BRYANT of Texas. | thank the
gentlewoman for yielding this time to
me.

Mr. SENSENBRENNER, as we all know,
the purpose of punitive damages is to
deter manufacturers of dangerous prod-
ucts from being willing to put the dan-
gerous products on the market because
they might hurt somebody.

As we all know, because we are all
human beings, some companies have
done this, there will always be someone
willing to do that, and we want them
to be afraid to do it because if they do
do it, they could get socked with puni-
tive damages. That is the purpose of
punitive damages.

You are taking these out of the bill.
Basically, you are saying the cap on
punitive damages is $250,000, which is
not enough to frighten any major com-
pany, or three times earnings.

Once again, this is a bill basically for
rich folks and it is bill that is going to
hurt poor folks, poor working people.
Why? Because under the Republican
bill, you could get three times your
economic damages for punitive dam-
ages. So, for a wealthy fellow who is
making a lot of money, it is going to be
three times a whole lot of money. But
for a working person who is not mak-
ing very much money, it is going to be
three times not much, even though
they both lost the same thing—that is,
their ability to live a normal life and
to make a living for their families.

So the rich are going to get plenty of
money under your bill, the poor folks
are not going to get much at all.

Or the regular folks, the working
folks, the retired folks, or women who
work in the home, for example, who
cannot show great economic loss be-
cause they cannot work anymore, they
are going to get very little. Your
friends are going to get a whole lot.
Why? Because your friends make a lot
of money.

That is the bill you brought out to
the House here today.

In 1966, 24 American young men were
killed playing football. In 1990, none
were Killed playing football. Sports Il-
lustrated reported that that is because
of the fear of the manufacturers of
football equipment that if they did not
make the stuff safer, they would get
sued and get a punitive damage award.
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You are taking the punitive damage
awards out of this bill, for all prac-
ticable purposes. You are saying the
cap is $250,000, or three times economic
damages, and you know that for 99 per-
cent of the American people economic
damages will not amount to very
much. Well, they certainly will not
amount to enough to deter one of these
big companies from putting a bad prod-
uct on the market.

I urge a vote for the amendment of
the gentlewoman from Colorado [Mrs.
SCHROEDER].

Mr. HYDE. Mr. Chairman, | am
pleased to yield 2 minutes to the dis-
tinguished gentleman from Ohio [Mr.
OXLEY].

Mr. OXLEY. | thank the chairman
for yielding this time to me.

Mr. Chairman, let me say first of all
that | hope we could have avoided some
of the class war rhetoric that we have
heard in debating this legislation. The
fact is that in many cases in Europe,
for example, where they probably have
the safest automobiles in the world,
there is no provision for punitive dam-
ages over there. The fact is that the
American automobile manufacturers
could not have child safety seats for
about 7 years after Europe had intro-
duced them because of the concern for
product liability suits over here.

I suspect there are a number of
young people who were Killed in auto
crashes before these child restraint
seats were made available in the Unit-
ed States because of the fear of exces-
sive litigation in this country versus
Europe.

The idea behind our system was to
make the plaintiff whole. It was basi-
cally to provide that the plaintiff be
made whole. That is whole system that
we talk about. Joint liability was cre-
ated as a risk distribution insurance
mechanism to insure that valid claim-
ants would receive at least some com-
pensation. However, no insurance pro-
gram, not any workers’ compensation
program in any State, provides benefits
or coverage for noneconomic damages.

The voters of California passed a
State initiative in 1986 which elimi-
nated joint liability for noneconomic
damages. California trial attorney
Suzel Smith, who practices for both de-
fendants and plaintiffs, testified twice
last year in the Senate that the elimi-
nation of joint liability for non-
economic damages in California has
been fair and that there has been no ef-
fort to repeal or modify the law.

I think it is fundamentally unfair to
have a situation where you have got a
defendant who is found to be 1 percent
responsible and yet, because they may
have deep pockets, they will get 100
percent of the judgment.

Mrs. SCHROEDER. Mr. Chairman, I
now yield 2 minutes to the distin-
guished gentleman from Virginia [Mr.
ScoTT].

Mr. SCOTT. | thank the gentle-
woman for yielding.

Mr. Chairman, we have already heard
the outrage that this bill has, by dis-
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criminating against children, retirees
and homemakers who may lose limbs,
suffer blindness or others, without the
economic loss. And they do not receive
the same kind of treatment under this
bill as someone with a big fat pay-
check.

I want to talk a minute about joint
and several liability. Mr. Chairman, we
have heard the scare tactics of 1 per-
cent fault having to pay the full dam-
age. Well, Mr. Chairman, the majority
saw an amendment proposed that
would have said that only those with a
substantial amount of participation, 20
percent, would be forced to pay the full
freight, not those with 1 percent. That
amendment was ruled out of order.

Mr. Chairman, if we have a situation
where there is a problem with the de-
sign and the manufacture and the pos-
sible misrepresentation at sale, why
should the victim have to sort all this
out, getting three separate verdicts
and having to chase down three sepa-
rate defendants?

The fact is that in the business com-
munity you can insure for that loss and
apportion it before it happens, and you
ought not have to have that done by
the defendant.

Mr. Chairman, there is a case, Gray
versus Dayton Hudson Corp., where the
manufacturers of children’s pajamas
had a product that the court found the
manufacturer was uniquely aware that
the product was flammable. The court
noted that the pajamas in question
burned almost as quickly as newsprint.

Mr. Chairman, this company could
have, economically, feasibly treated
the pajamas so they would not burn.
This company would benefit if this
amendment were not passed.

Children sleep safely tonight, Mr.
Chairman, because punitive damages
removed these from the market.

Let us not turn the clock on
consumer protection.

Mr. HYDE. Mr. Chairman, does the
gentleman from Illinois have the right
to close debate?

The CHAIRMAN. The gentleman is
correct. The chairman of the commit-
tee has the right to close.

Mr. HYDE. | have only one speaker
left, Mr. Chairman, and | reserve the
balance of my time.

Mrs. SCHROEDER. Mr. Chairman, |
yield myself the balance of my time.

Mr. Chairman, I must say this has
been frustrating because we have not
been able to have a debate and all the
artificial time limits on here have
made this all really kind of a charade.

When you listen to people stand up
and talk about how terrible it is we
have punitive damages, there are no
punitive damages and punitive dam-
ages are terrible. OK. But this bill does
not do away with punitive damages, it
just leaves it for economic interests.
So if you guys think punitive damages
are so bad, then be fair and do away
with all of them. But you are leaving
them for your fat cat friends. If you
happen to have a paycheck, you get
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economic damages and punitive dam-
ages. If you do not have a paycheck, if
you are a child who has been burned by
pajamas, it is tough bunchies, you do
not get anything because they just
burn a child who is not worth anything
because a child is not working and does
not have a paycheck.

Listen to what the gentleman from
Virginia is saying. If that were your
child, America, you would be angry.

Now, if we are going to do away with
all punitive damages, fine. But this bill
does not do it. It puts a fence around
wage earners and fat cats, and it allows
them joint and several liability. You
heard the gentleman from Wisconsin
saying how terrible joint and several li-
ability is. Yes; this does not do away
with it, it just limits it to people with
a paycheck. So if you have a paycheck,
America, we love you. If you have a
paycheck, you get both joint and sev-
eral liability, which means even if they
are only 1 percent liable, they will pay
your whole paycheck. And you also get
punitive damages. But if you do not get
a paycheck, you are nothing.

So, if you are staying home taking
care of your children, you do not get
punitive damages and you do not get
joint and several liability. If you are a
child, you do not get that. If you take
a drug and it ruins your reproductive
organs, too bad. If you are caught up
with breast implants, too bad. On and
on and on.

I thought in America we had a few
values left for things other than just
paychecks. So, before you listen to this
rhetoric that, “That is right, we don’t
need punitive damages and we don’t
need joint and several,” you are not
getting the whole picture. This does
not do away with those. It only does
away with those for noneconomic dam-
ages. If you vote ‘“‘yes’” on this amend-
ment, you will have a level playing
field.

Mr. Chairman, this amendment can be
called the family values amendment, because
it amends two provisions in this bill that have
the effect of discriminating against families
and family values.

When | offered this amendment in commit-
tee, although it failed narrowly, it received
votes from both sides of the aisle. This
amendment should receive bipartisan support
from everyone in this body who believes, as |
do, that we Americans value our families more
than their jobs, and that our ability to have
children is more valuable than any paycheck
could ever be.

Without my amendment, the bill before us
today will establish into law the notion that the
paycheck is valued more in our system of civil
justice than our families, and our right to bear
children. The bill divides compensatory dam-
ages into two categories, economic and non-
economic, and says that the type of loss that
includes our paychecks—wages that a victim
loses because of an injury—are to be given
first class treatment, while family-related
losses, including loss of reproductive capacity,
are to be given second-class treatment. My
amendment would make sure that economic
and noneconomic losses are treated equally
for purposes of joint and several liability—
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which in many cases means the difference be-
tween collecting or not collecting your dam-
ages. My amendment also makes sure that all
compensatory damages could for purposes of
calculating the cap on punitive damages, and
not just economic losses. Noneconomic losses
reflect real injury, and that is no reason to give
them second-class status.

The two-class system of justice this bill
would establish hurts women and children in
several ways. First, because of the enduring
wage gap between women and men in the
workforce, any provision that gives preferential
treatment to ‘“economic” losses, and gives
second-class treatment to ‘“noneconomic”
losses, will have a disproportionately harsh im-
pact on women, as well as on children and
lower-income workers. This second-class
treatment will be particularly evident in the
case of women who are housewives, and
women who are staying home with their chil-
dren, because the damages they suffer are
strongly weighted toward ‘“noneconomic”
losses.

The second way this bill devastates families
has to do with reproductive harm. Many of the
most infamous, dangerous products ever sold
have been products like DES and the Dalkon
Shield that inflicted terrible reproductive inju-
ries upon their victims. DES exposed approxi-
mately 10 million women and men to repro-
ductive damage. The Dalkon Shield caused in-
juries to the reproductive systems of thou-
sands of women. Accutane, an anti-ache
medication, caused birth defects when women
used it while they were pregnant.

Harm to the reproductive system is an ex-
tremely devastating form of loss. | feel very
confident that if you surveyed Americans
about whether they would consider the loss of
their reproductive capacity to be of less impor-
tance to them than the loss of wages, you
would find very few people who would say, as
this bill does, that lost wages are more highly
valued than loss of reproductive capacity. Yet,
unless my amendment is adopted, this bill will
write into the law of this land that lost wages
are deserving of better treatment under the
law than is loss of reproductive capacity.

Mr. Chairman, this amendment is truly a
family values amendment. It makes sure that
our justice system values the family as much
as it values the paycheck. It eliminates the
harsh, discriminatory impact this bill has on
women, children, and lower income individ-
uals. | urge the adoption of this family values
amendment.

The CHAIRMAN. The gentleman
from Illinois [Mr. HYDE] is recognized
for 3 minutes to close debate.

Mr. HYDE. Mr. Chairman, we have
heard for the last 2 days capping non-
economic damages and liability suits
would hurt women. The reason given is
that women stay at home, so juries
cannot calculate economic damages for
them in the way they can for men who
work. This is a strange argument, even
a bizarre argument, coming from
women who have spent their political
careers telling us the traditional fam-
ily is dead and we had better get used
to it. I never thought | would hear the
gentlewoman portray an ‘‘Ozzie and
Harriet” view of America.

The facts are, in fact, just the oppo-
site. Many women now, of course,
work. There is no problem in calculat-
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ing the economic damages there. But
even more striking, juries now regu-
larly calculate what the market value
of a woman'’s services to a household
would cost on the open market. Every
woman has done this calculation in her
head. | dare say the gentlewoman from
Colorado has: chauffeur, cook, nanny,
housecleaner, manager of the family
budget, child care professional; the list
goes on and one.

I am told that when juries make this
calculation, they regularly come up
with six figures; in other words, more
than what most families make through
their jobs. Juries respect and honor the

economic role of women, including
homemakers.
Mr. Chairman, | am amazed that

those in this Chamber who have been
so self-righteous for so long about their
role in defending women would make
arguments that essentially demean the
role of women in our society.

This amendment severely weakens
the much-needed punitive damages re-
form.

O 1300

It will undermine the punitive dam-
ages reform contained in the bill by
lumping in highly speculative, non-
economic damages such as pain and
suffering, and emotional distress, into
the basis for determining punitive
damages. This will result in a continu-
ation of inflated punitive damages
awarded, exactly what this bill is seek-
ing to contain.

Mr. Chairman, | respectfully request
my colleagues to vote no on the
amendment offered by the gentle-
woman from Colorado [Mrs. SCHROE-
DER].

Mrs. SCHROEDER. Mr.
will the gentleman yield?

Mr. HYDE. Of course, | yield to the
gentlewoman from Colorado.

Mrs. SCHROEDER. Would the gen-
tleman like to talk about children?
Would he like to talk about the elder-
ly? Would he like to talk about——

Mr. HYDE. | am one of each.

Mrs. SCHROEDER. Reproductive or-
gans?

I also think the gentleman knows
that economic damages for women in
the workplace are very severely lim-
ited—who are not in the workplace,
and | think—

Mr. HYDE. Reclaiming my time, Mr.
Speaker, | respectfully disagree with
the gentlewoman from Colorado [Mrs.
SCHROEDER].

Mr. Chairman, | yield back the bal-
ance of my time.

The CHAIRMAN. The question is on
the amendment offered by the gentle-
woman from Colorado [Mrs. SCHROE-
DER].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

Chairman,

RECORDED VOTE
Mrs. SCHROEDER. Mr. Chairman, |
demand a recorded vote.
A recorded vote was ordered.
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The vote was taken by electronic de-
vice, and there were—ayes 179, noes 247,
not voting 8, as follows:

[Roll No. 219]

AYES—179
Abercrombie Furse Neal
Ackerman Gejdenson Oberstar
Andrews Gephardt Obey
Baldacci Gonzalez Olver
Barcia Gordon Ortiz
Barrett (WI) Green Owens
Bateman Gutierrez Pallone
Becerra Hall (OH) Pastor
Beilenson Harman Payne (NJ)
Bentsen Hastings (FL) Peterson (FL)
Berman Hefner Poshard
Bevill Hilliard Rahall
Bishop Hinchey Reed
Bonior Holden Reynolds
Borski Hoyer Richardson
Boucher Jackson-Lee Rivers
Browder Jefferson Rose
Brown (CA) Johnson (SD) Roybal-Allard
Brown (FL) Johnson, E.B. Rush
Brown (OH) Johnston Sabo
Bryant (TX) Kanjorski Sanders
Cardin Kaptur Sawyer
Chapman Kennedy (MA) Schiff
Clay Kennedy (RI1) Schroeder
Clayton Kennelly Schumer
Clyburn Kildee Scott
Coble Kleczka Serrano
Coleman Klink Skaggs
Collins (IL) LaFalce Skelton
Collins (MI) Lantos Slaughter
Conyers Levin Spratt
Costello Lewis (GA) Stark
Coyne Lincoln Stokes
Cramer Lipinski Studds
de la Garza Lofgren Stupak
DeFazio Lowey Tejeda
DelLauro Luther Thompson
Dellums Maloney Thornton
Deutsch Manton Thurman
Diaz-Balart Markey Torres
Dicks Martinez Torricelli
Dingell Mascara Towns
Dixon Matsui Traficant
Doggett McCarthy Tucker
Doyle McDermott Velazquez
Durbin McHale Vento
Engel McKinney Visclosky
English McNulty Volkmer
Eshoo Meehan Ward
Evans Meek Waters
Farr Menendez Watt (NC)
Fattah Mfume Waxman
Fazio Miller (CA) Williams
Fields (LA) Mineta Wilson
Filner Minge Wise
Flake Mink Woolsey
Foglietta Moakley Wyden
Ford Morella Wynn
Frank (MA) Murtha Yates
Frost Nadler

NOES—247
Allard Calvert Dreier
Archer Camp Duncan
Armey Canady Dunn
Bachus Castle Edwards
Baesler Chabot Ehlers
Baker (CA) Chambliss Ehrlich
Baker (LA) Chenoweth Emerson
Ballenger Christensen Ensign
Barr Chrysler Everett
Barrett (NE) Clement Ewing
Bartlett Clinger Fawell
Barton Coburn Fields (TX)
Bass Collins (GA) Flanagan
Bereuter Combest Foley
Bilbray Condit Forbes
Bilirakis Cooley Fowler
Bliley Cox Fox
Blute Crane Franks (CT)
Boehlert Crapo Franks (NJ)
Bonilla Cremeans Frelinghuysen
Bono Cubin Frisa
Brewster Cunningham Funderburk
Brownback Danner Gallegly
Bryant (TN) Davis Ganske
Bunn Deal Gekas
Bunning DelLay Geren
Burr Dickey Gilchrest
Burton Dooley Gillmor
Buyer Doolittle Gilman
Callahan Dornan Goodlatte
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Goodling Lucas Salmon
Goss Manzullo Sanford
Graham Martini Saxton
Greenwood McCollum Scarborough
Gunderson McDade Schaefer
Gutknecht McHugh Seastrand
Hall (TX) Mclnnis Sensenbrenner
Hamilton Mclntosh Shadegg
Hancock McKeon Shaw
Hansen Metcalf Shays
Hastert Meyers Shuster
Hastings (WA) Mica Sisisky
Hayes Miller (FL) Skeen
Hayworth Molinari Smith (M)
Hefley Mollohan Smith (NJ)
Heineman Montgomery Smith (TX)
Herger Moorhead Smith (WA)
Hilleary Moran Solomon
Hobson Myers Souder
Hoekstra Myrick Spence
Hoke Nethercutt Stearns
Horn Neumann Stenholm
Hostettler Ney Stockman
Houghton Norwood Stump
Hunter Nussle Talent
Hutchinson Orton Tanner
Hyde Oxley Tate
Inglis Packard Tauzin
Jacobs Parker Taylor (MS)
Johnson (CT) Paxon Taylor (NC)
Johnson, Sam Payne (VA) Thomas
Jones Peterson (MN) Thornberry
Kasich Petri Tiahrt
Kelly Pickett Torkildsen
Kim Pombo Upton
King Pomeroy Vucanovich
Kingston Porter Waldholtz
Klug Portman Walker
Knollenberg Pryce Walsh
Kolbe Quillen Wamp
LaHood Quinn Weldon (FL)
Largent Radanovich Weldon (PA)
Latham Ramstad Weller
LaTourette Regula White
Laughlin Riggs Whitfield
Lazio Roberts Wicker
Leach Roemer Wolf
Lewis (CA) Rogers Young (AK)
Lewis (KY) Rohrabacher Young (FL)
Lightfoot Ros-Lehtinen Zeliff
Linder Roth Zimmer
Livingston Roukema
Longley Royce
NOT VOTING—S8
Boehner LoBiondo Rangel
Gibbons McCrery Watts (OK)
Istook Pelosi
0 1320
The Clerk announced the following
pair:
On this vote:

Mr. Rangel, with Mr. Watts of Oklahoma
for against.

Mr. CLEMENT changed his vote from
“‘aye’ to ‘‘no.”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

PERSONAL EXPLANATION

Ms. PELOSI. Mr. Chairman, | was un-
avoidably absent for rollcall No. 219,
the amendment offered by the gentle-
woman from Colorado, Mrs. SCHROE-
DER. Had | been present | would have
voted ‘“‘aye”’.

| support the Schroeder amendment which
would strike from the bill the section which
abolishes joint and several liability and would
modify the bill's cap on punitive damage.

As written, this bill will discriminate against
women, children, and the elderly by placing
greater value on economic losses over non-
economic losses. Similarly, placing a cap on
punitive damages awards also discriminates
against these groups.

Women, for example, will suffer because
noneconomic losses such as reproductive ca-
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pacity and physical disfigurement are much
harder to qualify than annual earning capacity.
In addition, women’s earning capacity is his-
torically and currently less than men and
would be punished by this bill.

The Schroeder amendment acknowledges
this legal discrimination and deserves our sup-
port.

The CHAIRMAN. It is now in order to
consider amendment No. 3 printed in
House Report 104-72.

AMENDMENT OFFERED BY MR. HYDE

Mr. HYDE. Mr. Chairman, | offer an
amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. HYDE: Page 12,
strike lines 8 through 11.

The CHAIRMAN. Pursuant to the
rule, the gentleman from Illinois [Mr.
HYDE] will be recognized for 10 min-
utes, and a Member opposed will be rec-
ognized for 10 minutes.

The Chair recognizes the gentleman
from Illinois [Mr. HYDE].

Mr. HYDE. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, every State has stat-
utes of limitation that prescribe the
period of time within which a law must
be brought. Similar but not identical is
a statute of repose. Statutes of repose
specify the period of time after which a
manufacturer may not be sued for an
alleged injury caused by its product.
Consequently, a statute of limitations
specifies when an existing right to
bring a suit expires, while statutes of
repose specify the period of time after
which no right to sue will be recog-
nized at all.

Seventeen States have enacted stat-
utes of repose, but they vary in length
and in their applicability to various
products. A uniform statute of repose
is needed in order to provide certainty
and finality in commercial trans-
actions. Section 108 of H.R. 956 would
establish a 15-year Federal statute of
repose in product liability cases. Thus,
a product liability action against a
manufacturer would be barred 15 years
after the date of first delivery of the
product.

To be fair to plaintiffs, the provision
would not apply in instances involving
a latent illness—a physical illness the
evidence of which does not ordinarily
appear less than 15 years after the first
exposure to the product. In addition,
the statute of repose does not bar a
product liability action against a de-
fendant who made an express warranty
in writing as to the safety of the spe-
cific product involved where the ex-
press warranty given was longer than
15 years.

This legislation is similar to legisla-
tion that passed the Congress last year
known as the General Aviation Revi-
talization Act of 1994 (Public Law 103-
298). That Federal statute created an
18-year statute of repose for general
aviation aircraft.
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Section 108 is intended to reflect the
view that, after a reasonable length of
time, manufacturers should be free
from the burden of disruptive litigation
and potential liability. It recognizes
that difficulty that exists in locating
reliable evidence and defending claims
many years after a product has been
manufactured. It also prevents the un-
fairness that occurs when manufactur-
ers are held liable for goods that have
been beyond their control and subject
to misuse or alteration, perhaps for
decades. A statute of repose also helps
to avoid the possibility of juries un-
fairly imposing current legal and tech-
nological standards on products manu-
factured many years prior to suit.

Even though manufacturers of older
products frequently are successful in
defense of these lawsuits they never-
theless must invest time and money
into legal and transactional costs.
These costs are wasted costs that could
be better applied to create jobs and as-
sist American companies in competing
globally.

My amendment is aimed in ensuring
that this statute of repose section does
what it is intended to do. As part of the
effort to combine the Judiciary Com-
mittee’s legal standards bill with a
product liability measure reported by
the Commerce Committee, new lan-
guage was inserted into the statute of
repose section. It says “‘(T)his sub-
section shall apply only if the court de-
termines that the claimant has re-
ceived or would be eligible to receive
full compensation from any source for
medical losses.”” Though unintended,
this new language could effectively
render the statute of repose provision
useless.

My amendment is directed at delet-
ing this one sentence because it would
create a giant loophole for trial law-
yers and would reverse the work of
both committees in seeking a fair and
effective statute of repose. Under the
language | would strike, all a trial law-
yer would have to show—to avoid the
statute of repose—is that his client did
not receive or was ineligible to receive
full compensation for medical ex-
penses. So, if there was any insurance
copayment provision, if there was any
insurance deductible, if reimbursed
medical expenses are limited in any
way, such as ordinarily and customary
expense limitations—the statute of
repose might not apply. Once the stat-
ute of repose is successfully evaded, a
litigant could then seek additional eco-
nomic damages, noneconomic damages
and punitive damages. This is certainly
not the result that the Judiciary Com-
mittee intended.

Unless this sentence is stricken, it
will prompt further lawsuit abuse.
Under this exception language, a man-
ufacturer seeking to invoke the statute
of repose would first have to litigate
the issue of whether or not a claimant
has received full compensation from
medical losses. That is, has every medi-
cal test, prescription, bandage or Band-
Aid been fully covered by insurance?
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This loophole would encourage a plain-
tiff to continue to claim medical ex-
penses for as long as possible and to
the maximum degree possible, so as to
prevent full payment from triggering
the statute of repose and its protec-
tions.

It is important to point out that the
European Economic Community has a
10-year statute of repose with no such
language contained within its provi-
sions. Japan has a 10-year statute of
repose with no such language. Again 17
States currently have statutes of
repose, none has language like this in
it. No such language was contained in
the General Aviation Revitalization
Act.

This language is an unwise, unfair
and unworkable addition to an other-
wise good strong and effective statute
repose section. It must be removed if
this House is to have the opportunity
to vote for a statute of repose that
really helps American manufacturers
and encourages American productivity.

I strongly urge the adoption of my
amendment. It will ensure that section
108 will be effective and provide manu-
facturers with the kind of certainty
and finality that they deserve.

The CHAIRMAN. Is there a Member
in opposition to the amendment?

Mr. BERMAN. Mr. Chairman, 1| rise
in opposition to the amendment.

The CHAIRMAN. The gentleman
from California is recognized for 10
minutes.

Mr. BERMAN. Mr. Chairman, | yield
1 minute to the gentleman from Vir-
ginia [Mr. ScoTT].

Mr. SCOTT. Mr. Chairman, will the
chairman of the committee respond to
a question? Mr. Chairman, | would ask,
the language in the bill is changed in
one of the sections. | ask a question
during the hearings as to whether or
not asbestos cases would be exempted
from this bill. In committee | was told
that asbestos cases would not be af-
fected by the passage of this bill.

With the change and with this
amendment, is that still the case?

Mr. HYDE. Mr. Chairman, if the gen-
tleman will yield, this amendment does
not change that.

Mr. SCOTT. So asbestos cases are not
changed as a result either of the
amendment or the passage of the bill?

Mr. HYDE. That is correct.

Mr. BERMAN. Mr. Chairman, | yield
myself 2 minutes.

Mr. Chairman, we are dealing here
probably with the only amendment I
think on the status of repose. When |
saw the language as it came out of the
two committees and was reintroduced
in this new bill, H.R. 1075, | said, well,
this is not a bad effort. We are federal-
izing the product liability law in this
one title. We will not even talk about
what we are doing in the rest of the
bill. We are providing the manufactur-
ers with a certainty in terms of the
amount of years. We are exempting it
based on an amendment that the gen-
tleman from Illinois, the chairman, ac-
cepted in committee for express war-
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ranties. If we could just get the Bryant
amendment, to deal with a manufac-
turer who intentionally conceals prob-
lems with his product. We have a provi-
sion in the bill that says this sub-
section shall apply only if the court de-
termines that the claimant has re-
ceived or would be eligible to receive
full compensation from any source for
medical expense losses.

I thought with the addition of the
Bryant amendment, which the Com-
mittee on Rules prevented him from of-
fering, you could have a reasonable
statute of repose as part of this fed-
eralization of the product liabilities
scheme.

Lo and behold, the Committee on
Rules does not grant Mr. BRYANT'S
amendment, but instead grants an
amendment that says when the person
is injured by the defective product, if it
occurs after the period of the statute of
repose, even if he has no insurance, no
other way of paying any of his medical
bills, we are going to put him off on the
county, put him into indigency, make
him go on the dole in order to pay for
the injuries which he suffered, which
could be very extensive, because of this
amendment.

O 1330

What you looked like you were giv-
ing, you now, in substantial part, have
taken away with this amendment. |
think this is the wrong amendment. |
am surprised that gentleman is offer-
ing it. It was a balance, it was a nice
balance to the proposal. It is being to-
tally thrown out of whack.

Mr. HYDE. Mr. Chairman, | yield my-
self 30 seconds.

I am equally surprised that the gen-
tleman is opposing this amendment.
The language | seek to strike was not
in the bill in our committee. It was put
in by the Committee on Commerce, and
I think upon mature reflection it
undoes the purpose of the statute of
repose. It would leave it open-ended, al-
most impossible to predict or fulfill,
and, therefore, if you are for a statute
of repose, | should think you would be
for having it a definite, time-certain.

Mr. BERMAN. Mr. Chairman, | yield
myself 30 seconds.

Mr. Chairman, it is a balance. We are
not talking about punitives. We are not
talking about pain and suffering. We
are not talking about wage loss. We are
talking about the medical bills this in-
jured person has to pay to get treat-
ment. In this small set of cases, which
side do we come down on? Do we come
down on the manufacturer of the ma-
chinery, the product, or do we come
down on the side of plaintiff who has
no medical insurance, who has no way
of paying his medical bills?

Mr. Chairman, | yield 3 minutes to
the gentleman from Texas [Mr. BRY-
ANT].

Mr. BRYANT of Texas. Mr. Chair-
man, a moment ago, the gentleman
from Illinois [Mr. HYDE] talked about
the European Community statute of
repose. As always, the other side likes
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to quote sources for their purposes but
leave out the more relevant facts about
the sources that might say something
about the other side. The European
Community provides cradle to grave
medical care for all of its citizens. We
do not do that in the United States. So
the statute of repose which says that
after 15 years you cannot sue somebody
for making a defective product has a
provision attached to it that says that
does not count if the person would be
made unable to get their medical care
paid for.

Only if they have been able to cover
their medical care does the manufac-
turer have a defective product escape
liability 15 years after it is manufac-
tured. It is a great irony. The gen-
tleman from California [Mr. BERMAN]
referred to it a moment ago. Of all
things, we ask for time to offer amend-
ments to make an extremely unreason-
able bill a little more reasonable. They
do not grant time on the reasonable
amendments. They grant time to the
chairman of the committee, who could
have written the bill any way he want-
ed to, to make the bill worse for the
average person.

A 15-year statute of repose is a new
addition to American law. We have one
reasonable exception in here. It does
not stop a guy that manufactured a bad
product that blew up and hurt some-
body from being held liable unless the
victim gets their medical care taken
care of. The gentleman from Illinois
[Mr. HYDE] would say, forget the vic-
tim. It does not matter whether he gets
his medical care taken care of or not.
After 15 years even if the product was
totally defective, totally responsible
for hurting or killing somebody, you
are not going to be able to recover any-
thing.

I think that is absurd. It is, in my
view, completely opposite of what the
American people would want us to be
doing.

I had an amendment which was de-
signed to make this statute of repose a
little more workable and a little more
reasonable. What it would have said is,
OK, we have a 15-year statute of
repose. At the end of 15 years, you can-
not sue somebody even if their product
is defective unless that person who
made the product knew the product
was defective at the time it was made.
In that case, they do not get the bene-
fit of the 15-year cutoff. But the Repub-
licans would not let us offer that
amendment today. Instead they let the
gentleman from Illinois [Mr. HYDE]
offer an amendment that says, too bad
if you cannot cover you medical care.
After 15 years, you are out of luck.

Unfortunately, for you so-called con-
servatives, you phony conservatives on
the other side, what that is going to
mean most of time is that taxpayers
are going to have to pay for that guy’s
medical care while you let your rich
friends off the hook.

Mr. HYDE. Mr. Chairman, | yield my-
self 1 minute. The gentleman objected
last night to mentioning the American
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Trial Lawyers. You thought that was
an invidious comparison. | did not
yield to the gentleman. | did not yield
to you.

The gentleman has no problem at-
tacking us and linking us with rich
friends and that sort of thing. The gen-
tleman ought to do and practice what
he preaches.

Mr. Chairman, | yield 2 minutes to
the gentleman from California [Mr.
MOORHEAD].

Mr. MOORHEAD. Mr. Chairman, |
rise in support of the Hyde amendment.
The statute of repose currently in H.R.
956 has been threatened by language
that has been added to the bill after it
left the Committee on the Judiciary
that has created a giant loophole in the
statute of repose. This one provision in
the law says that unless, unless all pos-
sible damages or health care is met by
the insurance policy or by the health
care program, that the statute of
repose will not be effective. There are
no insurance policies that provide that
kind of protection.

Certainly the Federal policies that
many of us are under do not provide
that kind of protection. It gives the
trial lawyers a giant loophole that will
enable them in almost every instance
to open up the issue of whether the
statute of repose is to be effective or
not.

The loophole will prolong litigation
because we will first have to try the
issue of whether all the possible dam-
ages, health care needs have been met
before we ever go on to the basic issue
that is involved, the language that will
destroy one of the major goals of the
product liability reform legislation in
having finality of an issue 15 years
after the product was issued.

The Hyde amendment is supported by
many national organizations. It is nec-
essary to make this bill effective.

Mr. BERMAN. Mr. Chairman, | yield
3 minutes to the gentleman from Texas
[Mr. DOGGETT].

Mr. DOGGETT. Mr. Chairman, there
is considerable irony in the fact that
the distinguished chair of the Commit-
tee on the Judiciary should lead off the
presentation of this amendment by
pointing to the example of what 17
States do with their statutes of repose,
because the whole theory of this bill is
to junk States’ rights.

If the people in Illinois in their con-
stitution want a statute of repose with
or without this, | say that is fine. If the
people in Texas want it, that is fine. It
is not our job to come along and junk
States’ rights and say, you have to do
it the way we say do it in Washington.
That is what is the theory and the ap-
proach of this bill, is not to rely on the
States but rather to consider and argue
and to contend that we have this ter-
rible patchwork of States’ laws that
pose a great burden.

There was a time in this country, my
colleagues, when that terrible patch-
work that is criticized here on this
floor today was called something a lit-
tle different. It was called the labora-
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tory of democracy, the fact that each
State might look at the laws of its
civil justice system and decide what is
most appropriate. And it is that lab-
oratory of democracy with reference to
our State civil justice system that is
being thrown out the window of this
capitol building by this piece of legisla-
tion.

There is a second problem, of course,
alluded to by my friend, the gentleman
from Texas [Mr. BRYANT]. And that is
that this amendment takes a blame the
victim approach. The problem here
with this whole statute of repose is
that it allows every manufacturer in
America, and that is really all that the
section does, to write on its product
after 15 years, do not look to us, buddy.
It says, we will not be responsible no
matter how defective our product for
anything after 15 years.

And that would be fine and proper,
except for the fact that they allow the
manufacturer to do that in invisible
ink. The same manufacturer can adver-
tise on the Home Shopping Network
this afternoon that you get a lifetime
guarantee with our product. Indeed,
you do. It is just that you do not get
any right to recover after 15 years. So
there is no burden placed on the manu-
facturer to identify the fact that in in-
visible ink we have limited the rights
of the victim.

| say blame the victim because the
choice with this specific amendment is
between those who put defective prod-
ucts in the stream of commerce
throughout this country and those who
do not have the insurance even to
cover their own medical bills, because
that is what this very good language
took care of.

One of the problems in the consider-
ation of this entire week’s legislative
work in this Capitol is our failure to
listen to the victims, to the people that
have lost life and their family, a limb,
those people have been excluded in this
debate.

The CHAIRMAN. The gentleman
from California [Mr. BERMAN] has 30
seconds remaining, and the gentleman
from Illinois [Mr. HYDE] has the right
to close debate.

Mr. HYDE. Mr. Chairman, | yield 30
seconds to the gentleman from Ohio
[Mr. OXLEY].

Mr. OXLEY. Let me respond, first of
all, there is an expressed warranty pro-
vision in that that would cover the sit-
uation the gentleman mentioned. Let
me say to my colleagues that when
working on the statute of repose, we
were looking for a particular length of
time for the statute of repose. we
found, to our amazement, that the
longest statute of repose of any State
is the State of Texas, the Lone Start
State. And basically the statute of
repose that is in this statute or in this
bill copies almost word for word the
Texas statute.

Mr. BERMAN. Mr. Chairman, | yield
myself the balance of my time.
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Let the body just remember, the
product liability bill that the Commit-
tee on Energy and Commerce over sev-
eral years has been passing and pro-
moting on a bipartisan basis, the one
that the gentleman from Ohio [Mr.
OXLEY] always supported, was a prod-
uct liability bill limiting the statute of
repose to capital goods and providing
25 years. This is any product, any man-
ufactured product, any manufactured
product 15 years. And now you are tak-
ing out the medical benefit.

Mr. CHAIRMAN. All time in opposi-
tion to the amendment has expired.
The Chair recognizes the gentleman
from Illinois [Mr. HYDE].

Mr. HYDE. Mr. Chairman, | yield
such time as me may consume to the
gentleman from Wisconsin [Mr. SEN-
SENBRENNER], a member of the commit-
tee, to close debate.

Mr. SENSENBRENNER. Mr. Chair-
man, | think to close debate it is im-
portant for us to focus on what a stat-
ute of repose is. A statute of repose is
a limit during which period a lawsuit
can be filed alleging negligence in the
manufacture of that product.

The statute of repose here that is
proposed is 15 years. That means that
the product will have to be on the mar-
ket and be used for 15 years, during
which period of time a lawsuit can be
filed and the manufacturer exposes
himself to liability.

Is not 15 years long enough? If the
product is defective, should not that
defect become apparent within a 15-
year period of time? | think the answer
to that question is yes.

The gentleman from Ohio [Mr.
OXLEY] has correctly stated that the
15-year statute of repose that is pro-
posed in this bill is the longest of the
State statutes of repose. So by federal-
izing this issue, we are in effect extend-
ing the time for which lawsuits can be
filed in most States.

The amendment that the gentleman
from Illinois is proposing is one that is
very important, and that is taking out
this last sentence, which was put in the
statute of repose section by mistake,
that says that if there is a penny of
copayment or a penny of a deductible,
then there is no statute of repose what-
soever, no limitation on when the law-
suit can be brought.

O 1345
That will mean much higher product
liability insurance premiums that

manufacturers will have to pay. Who
pays those product liability insurance
premiums? We all do, as consumers, be-
cause those premiums are a cost of
doing business. They are folded into
the cost of the product.

By passing this amendment and es-
tablishing a standard of repose, we can
lower those premiums, and thus lower
the cost to our constituents. | urge an

‘‘aye’ vote.
The CHAIRMAN. All time has ex-
pired.

The question is on the amendment
offered by the gentleman from Illinois
[Mr. HYDE].
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The amendment was agreed to.

The CHAIRMAN. It is now in order to
consider amendment No. 4 printed in
House Report 104-72.

AMENDMENT OFFERED BY MR. SCHUMER

Mr. SCHUMER. Mr. Chairman, | offer
an amendment.

The Clerk read as follows:

Amendment offered by Mr. SCHUMER: Page
13, redesignate section 110 as 111 and insert
after line 3 the following:

SEC. 110. SUNSHINE, ANTI-SECRECY, CONSUMER
EMPOWERMENT, AND LITIGATION
AVOIDANCE.

(&) IN GENERAL.—TO empower consumers
with the information to avoid defective prod-
ucts, court records in all product liability
actions are presumed to be open to the gen-
eral public. No court order or opinion in the
adjudication of a product liability action
may be sealed. No court record, including
records obtained through discovery, whether
or not formally filed with the court, may be
sealed, subjected to a protective order, or
otherwise have access restricted except
through a court order based upon particular-
ized findings of fact that—

(1) such order would not restrict the disclo-
sure of information which is relevant to pub-
lic health or safety; or

(2)(A) the public interest in disclosure of
potential health or safety hazards is clearly
outweighed by a specific and substantial in-
terest in maintaining the confidentiality of
the information or records in question; and

(B) the requested order is no broader than

necessary to protect the privacy interest as-
serted.
No such order shall continue in effect after
the entry of final judgment or other final
disposition, unless at or after such entry the
court makes a separate particularized find-
ing of fact that the requirements of para-
graph (1) or (2) have been met.

(b) BURDEN.—The party who is the pro-
ponent for the entry of an order, as provided
under subsection (a), shall have the burden
of proof in obtaining such an order.

(c) AGREEMENT.—NoO agreement between or
among parties in a product liability action
filed in a State or Federal court may contain
a provision that prohibits or otherwise re-
stricts a party from disclosing any informa-
tion relevant to such product liability action
to any Federal or State agency with author-
ity to enforce laws regulating an activity re-
lating to such information.

(d) INTERVENTION.—ANyY person may inter-
vene as a matter of right in a product liabil-
ity action for the limited purpose of partici-
pating in proceedings considering limitation
of access to records upon payment of the fee
required for filing a plea in intervention.

The CHAIRMAN. Pursuant to the
rule, the gentleman from New York
[Mr. SCHUMER] and a Member opposed
will each be recognized for 10 minutes.

The Chair assumes the gentleman
from Illinois [Mr. HYDE] will manage
the time in opposition to the amend-
ment.

The Chair recognizes the gentleman
from New York [Mr. SCHUMER].

Mr. SCHUMER. Mr. Chairman, |
yield myself 3 minutes and 15 seconds.

Mr. Chairman, | have been so used to
open rules that | have forgotten how a
closed rule functions.

Mr. Chairman, if there ever was a
commonsense legal reform, this
amendment is it. Every year hundreds
of manufacturers who know their prod-
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ucts are dangerous hide behind court
secrecy orders to conceal the truth
from the American public.

As a result, thousands of innocent,
men, women, and children are maimed,
poisoned, injured, and even Kkilled sim-
ply because they never learn the truth.
The truth and their fates are sealed in
secret by lawyers behind closed doors.
In some cases, secrecy order follows se-
crecy order, year after year, while the
list of mutilated and dead grows longer
and longer.

Let me just give one case, because
this has been so much a battle of the
anecdotes, that shocked me. It ought
to shock everybody.

There is no more innocent activity
than little kids going out to play. Yet,
for over 13 years, an equipment manu-
facturer of playground equipment sold
a merry-go-round that it knew was
causing serious injury to scores of
small children, mostly around 5 or 7
years old, children like little Rebecca
Walsh, who had two fingers chopped
off; like Larry Espinosa and Dale Lu-
kens, whose bones were crushed; other
children who had their hands and feet
cut off. These kids were hurt and their
lives forever twisted.

In spite of dozens of lawsuits against
the manufacturer, because those law-
suits were settled in secret, the parents
of these kids never had a chance to pro-
tect their children, and their children
never had a chance to grow up whole.

The sad truth is that the history of
product liability litigation is full of
cases like that.

Mr. Speaker, | do not know what
goes on in the minds of the men and
women who sell these products, even
after they know they are killing and
injuring innocent people, but | do know
one way to stop it. That is to open up
the courthouse doors and shine the
bright light of day on these dangerous
products. That is all this amendment
does. | hope we could get bipartisan
support it. It bars courts from sealing
their orders in product liability cases.
It prohibits any other record in a prod-
uct liability case from being restricted,
unless, and there is indeed an excep-
tion, the court specifically finds that
the order will not restrict information
relating to public health or safety, or
that some specific secrecy interest
clearly outweighs the public interest in
disclosing public health and safety.

In other words, there can be sealed
orders, but the burden of proof ought to
be the other way. When health and
safety are at stake, the burden of proof
ought to be that the order be open.

Finally, Mr. Chairman, it permits
product liability settlement agree-
ments that restrict parties from giving
information to regulatory agencies.
This is real common sense. | urge my
colleagues to vote for this amendment.
It is a vote against secrecy, for open-
ness, and for the right of all Americans
to know the truth about dangerous
products.
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Mr. HYDE. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, | think this is a very
dangerous amendment. It is one that
should be defeated. It would impair
litigants’ rights to maintain their pri-
vacy, protect valuable property inter-
ests, and interfere with settling legal
disputes.

Massive amounts of private informa-
tion are produced through the modern
discovery process. The amendment re-
quires the court to weigh the value of
confidentiality versus the public inter-
est in disclosure. To conduct such a
weighing process on every document
that is private would indeed weigh the
courts down in endless disputes. Dis-
putes over discovery issues would sky-
rocket, and further clog our courts.

The amendment would restrict judi-
cial discretion in protecting confiden-
tial information, and would create law-
suit abuse, not eliminate it. The courts
would have to conduct extensive and
complex factual inquiries, which could
include extensive hearings on and in
camera review of thousands of docu-
ments. Such in camera review could re-
sult in an unfair and prejudicial pre-
judgment of the case.

This amendment would make it
much more difficult to settle cases. It
would prevent the mutual agreement
between parties on issues of confiden-
tiality, and would result in more con-
tentious trials, consuming more time
and attention than ever before.

There is no need for this amendment.
The proponents of this amendment
may trot out some tragic anecdotes al-
legedly supporting forced disclosure,
but in each case the proponents of this
amendment should be asked whether or
not such information relating specifi-
cally to the alleged defect was not
available to the public prior to the pro-
tective order, and in many cases, long
before the lawsuits were even filed.

There is proprietary information, pri-
vate information, information that
does not belong in the public domain,
and the judge now has ample authority
to rule on whether this information
shall be sealed or whether it should be
made public. It is something that is
best handled by court rules, not legis-
lation.

Mr. Chairman, | do not know what
else to call this but the Ralph Nader
amendment, because it would permit
any citizen at any time to intervene to
get information that it wants, and that
may or may not be helpful, but as a
rule of law, it is the sort of thing that
would obstruct the settlement of cases.
It would make people very reluctant to
disclose information on a nonconfi-
dential basis.

I would sincerely hope that this gut-
ting amendment would be defeated.

Mr. Chairman, this amendment represents a
mischievous effort to compromise confidential
information with potential adverse con-
sequences for both businesses and injured
parties. The amendment raises a new subject
we did not consider in the Committee on the
Judiciary.
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The amendment can be interpreted as in-
cluding a flat prohibition on sealing a court
order or opinion in a product liability case.
This prohibition—in contrast to the prohibition
relating to a court record—apparently admits
of no exception and may result in compromis-
ing trade secrets of American firms if the court
order or opinion refers to such secrets.

By providing for public access to material
obtained through discovery, we place in the
public domain information that may have no
relevance to pending litigation. The evidentiary
standards for obtaining information through
discovery are much broader than those appli-
cable in a trial—a fact that renders inappropri-
ate treating the discovery process like a public
proceeding. The need to obtain a court order
to restrict public access to records obtained
through discovery can be expected to add im-
measurably to the transaction costs of litiga-
tion—as parties go to court to safeguard the
confidentiality of the discovery process. Alter-
natively, parties to litigation can be expected
to resist discovery in order to keep irrelevant
material from reaching the public domain. Ef-
forts to avoid discovery or limit its scope may
also add greatly to the transaction costs of liti-
gation.

Providing that orders protecting confidential-
ity do not remain in effect after final disposition
unless separate particularized findings are
made by the court also complicates and pro-
longs the litigation process. Courts will be
bogged down in considering such matters, and
attorneys will invest considerable time and ef-
fort at additional costs to the litigants. Con-
sumers will end up paying higher prices be-
cause of increased legal fees.

The amendment also discourages settle-
ments by barring agreements between parties
that purport to restrict disclosure of information
to Government agencies.

Finally, this amendment adds to the costs of
litigation—and  exacerbates problems of
delay—by allowing any person to intervene in
a product liability action to participate in pro-
ceedings considering limitation of access to
records. Although facilitating opportunities for
some third parties to intervene in limited cir-
cumstances may be justifiable, the unlimited
intervention mechanism this amendment es-
tablishes needlessly encumbers the litigation
process.

Although | am committed to facilitating pub-
lic access to relevant safety-related informa-
tion, this shotgun approach to a complex sub-
ject is not the answer. Issues of confidentiality
implicate not only the public’s right to know
but also the rights of victims to lead private
lives and the rights of American corporations
to protect proprietary information from foreign
competitors; American jobs may depend on it.

Next week, the Judicial Conference of the
United States will be considering proposed
changes in rule 26(c) of the Federal Rules of
Civil Procedure relating to protective orders.
We should not precipitously preempt that proc-
ess today.

| urge my colleagues to vote against this
amendment.

Mr. Chairman, | reserve the balance
of my time.

Mr. SCHUMER. Mr. Chairman, |
yield 3 minutes to the gentlewoman
from |Illinois [Mrs. COLLINS], a co-
author of the amendment and ranking
member of the former Committee on
Government Operations, which is now
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the Committee on Government Reform
and Oversight.

(Mrs. COLLINS of Illinois asked and
was given permission to revise and ex-
tend her remarks.)

Mrs. COLLINS of Illinois. Mr. Chair-
man, one of the most questionable, if
not unethical practices in product li-
ability suits today is the use of court
orders to bar public disclosure of man-
ufacturer’s information concerning
product safety.

These orders result where, in a claim
involving a defective product, the
plaintiff’s attorney, for example, needs
documents and other evidence to estab-
lish a claim. Often, the manufacturer-
defendant will seek a court order that
requires the plaintiff, at the end of the
case, to destroy or return to the manu-
facturer the evidence, without making
it public. Since the plaintiff’s attorney
has a duty to protect the interests of
his or her client—as opposed to those
of the public at large—that attorney
acquiesces to this request and agrees to
seek the court order. The agreements
are blessed by the court and then the
documents are placed under confiden-
tial seal. Thus, access to product infor-
mation comes at a heavy price.

In an interesting book describing liti-
gation of asbestos cases, these bargain-
ing tactics and their consequences that
are harmful to the general public were
graphically illustrated. After a Federal
judge literally locked the lawyers in a
room for 16 hours a day, 5 days a week,
for 3 weeks, the parties agreed to a fi-
nancial settlement of certain worker
claims. In exchange, the plaintiff’s at-
torneys agreed that whatever evidence
they obtained from discovery could not
be passed along to subsequent claim-
ants. All papers were then sealed by
the court.

One of the plaintiff’s lawyers, ac-
knowledging he had made a serious
mistake in agreeing to the settlement
terms, later said of the court’s action:

As a result, the disposition of Richard
Gaze—a company physician—which provided
powerful evidence of what the Pittsburgh
Corning people really knew about asbestos
disease, and when they knew it, remained
under wraps for the next 5% years.

Indeed, during that time period, the
company denied to hundreds of claim-
ants that it had any knowledge of this
hazard until the mid-1960’s, a conten-
tion that plaintiff’s lawyers obviously
could not rebut.

Unfortunately, this is not an isolated
case. A serious design defect in the
heating systems of Chevy Corvairs,
first discovered in the mid-1960’s, was
not disclosed until 1971 because of a
protective order. In another instance,
involving the crash of several Pan Am
707’s an attorney said that if certain
in-house and FAA reports had not been
sealed, ‘“‘no one would have ever gotten
on a Pan Am plane again.” Similar or-
ders were also entered into in Dalkon
Shield cases. The list goes on and on.

It is time we put a halt to these or-
ders, Mr. Chairman. The Schumer-
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Doggett-Collins amendment before you
would do just that.

Our amendment would prevent the
sealing of court records in all product
liability actions, except under limited
circumstances. Such court records
could be sealed only through a court
order in those instances in which, first,
the order would not restrict the disclo-
sure of information which is relevant
to public health or safety, or second,
the need to maintain confidentiality
would substantially outweigh the pub-
lic interest in disclosing potential
health or safety hazards, and the order
would be no broader than necessary to
protect the privacy interest asserted.

The benefits of this amendment are
numerous. First, it will promote great-
er public safety. If repeated litigation
demonstrates that a product has a seri-
ous design flaw, or contains inadequate
warnings, the public will be appraised
of this information and can take appro-
priate action. Similarly, liberal disclo-
sure will put pressure on a manufac-
turer to correct dangerous aspects of a
product which might not be changed if
the manufacturer could easily avoid
the responsibility for its flaws.

The amendment will streamline the
litigation process. Parties and courts
involved in the trial of subsequent
cases over the safety of a product will
no longer face timeconsuming and
costly discovery procedures. They will
not have to re-create the same infor-
mation or relocate identical docu-
ments, starting from scratch. Con-
sequently, attorney’s fees will be re-
duced, and the chose of whether or not
to bring a product liability claim to
court will not be based on the ability
to afford one.

The backlog of cases often faced by courts
would be reduced and fairer and more consist-
ent verdicts may result since juries would have
the same facts before them.

Mr. Chairman, this issue’s importance is re-
flected by the American Bar Association’s rec-
ommendations, stemming back to 1986, that
courts allow disclosure of relevant product in-
formation. The Schumer-Doggett-Collins
amendment offers many positive benefits to
the public, foremost of which is enhancement
of public safety.

| urge support for this amendment, Mr.
Chairman. It is time we let the sun shine in on
corporate secrecy.

Mr. HYDE. Mr. Chairman, | am
pleased to yield 3 minutes to the gen-
tleman from Wisconsin [Mr. SENSEN-
BRENNER], a member of the committee.

Mr. SENSENBRENNER. Mr. Chair-
man, | would like to make two points.
First, under the present procedure,
whether or not court records are sealed
is a matter of judicial discretion. | be-
lieve it ought to be kept that way. The
judge who presided over the case, and
assuming that there is a settlement
offer that is coming before the court
for approval, makes a determination on
whether or not sealing the records is a
reasonable request, and | think we
ought to, in this instance, trust the
judges to represent what is in the pub-
lic interest.
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This has to be done on a case-by-case
basis. That is not to say that all
records should be sealed, but it also is
not to say that all records should be
open, which is what the gentleman
from New York is proposing.

The second problem with this amend-
ment is, | think, what the gentleman
from New York is trying to do is to do
the work for lawyers in subsequent
lawsuits on the same issue. Rather
than doing their own discovery and
findings out their own facts, they can
simply go to the courthouse and rum-
mage through the records that are al-
ready on file. Consequently, they end
up not having to do as much work.

Mr. Chairman, we all know that most
of these types of cases are taken on a
contingency fee basis. By opening up
the records and not having the lawyers
do the work that they would have to
do, they are going to end up spending
less time, but their fees are not going
to be reduced, because the fees are a
certain percentage of the amount that
is recovered.

For all these reasons, | think this
amendment is a bad one, and ought to
be defeated.

Mr. Chairman, | yield back the bal-
ance of my time.

The CHAIRMAN. The gentleman
yields back 1 minute to the gentleman
from lllinois.

Mr. SCHUMER. Mr. Chairman, |
yield the remainder of my time to the
gentleman from Texas [Mr. DOGGETT],
who has been a leader on this issue,
and has provided invaluable help and
assistance on this amendment.

The CHAIRMAN. Based on the 15 sec-
onds consumed by the gentleman from
New York [Mr. ScHUMER], the gen-
tleman from Texas [Mr. DOGGETT] is
recognized for 3% minutes.

Mr. DOGGETT. Mr. Chairman, the
philosophy of this amendment is em-
bodied in the first sentence, which is to
empower individual consumers with
the information to avoid defective
products; court records in all product
liability actions are presumed to be
open.

The thrust of this amendment is that
if we empower people to be responsible,
to have the information to avoid defec-
tive products, they avoid litigation,
and trial lawyers and all the problems
that the authors of this legislation say
their legislation is designed to resolve.

It is rather shocking to hear a series
of contradictions from those who op-
pose the amendment. First they tell us
that we should trust the judges. Mr.
Chairman, if we trusted the judges of
the 50 States, we would not be here this
afternoon with this piece of legislation
in the first place. The whole theory of
House Resolution 1075 is that this body
does not trust the judges of the 50
States, nor the 50 legislatures.

If we are going to address the prob-
lem as they see it, as they see fit to do
it, why do we not try to do something
constructive? That is what this amend-
ment does. It says secrecy is not in the
interests of the American people.
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In fact, court records across this
country, and this is not an anecdote, it
is based on fact, court records across
this country hide facts that literally
Kkill and maim thousands of people in
this country.

Two States have done something
about it. The State of Florida passed a
statute on the subject, and they have
done a great deal to focus a little Flor-
ida sunshine, which is what we are try-
ing to copy in this piece of legislation,
so people are not deceived by facts that
are sealed and hidden away in some
dusty file drawer from the people that
it could protect.
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The second State is my own State of
Texas, where we chose to do it by
trusting the judges in a court rule of
procedure to deal with this problem.

Of course what we do in this amend-
ment does relate to court rules of pro-
cedure just as the rest of the bill does
in dealing with bifurcation of punitive
damages which is a rule of procedure
that the majority has not the least bit
of concern about interfering with the
States on that.

The suggestion that this particular
amendment would open all records be-
lies the very words of the amendment.
It does not do that. There are legiti-
mate privacy interests in every law-
suit. There are legitimate trade se-
crets. All that we ask is that the better
law of the Federal jurisdictions, the
law that prevails | think in most Fed-
eral courts today, be codified in this
statute as we are codifying other law,
and require the trial judge to do what
only judges can do if they act in their
proper role, and, that is, to balance the
interest. Is the public’s interest in
avoiding more deaths and more inju-
ries? Does it outweigh whatever inter-
est is claimed by the manufacturer?

Let me give Members some specific
examples of where this kind of amend-
ment, if it had been the law of this
land, would have made the difference
and would have prevented the destruc-
tion, interference and harm of thou-
sands of lives.

One of these examples is the whole
problem with breast implants. In 1984, 8
years before the major crisis over
breast implants, there was information
available concerning the danger of
these implants and it was locked up in
San Francisco in a vault, sealed in the
first places of this litigation. That in-
formation could have been there so
that those women avoided those breast
implants in the first place. Instead, we
have the literal and physical scars on
many American women that would
have never been there had they known
the dangers that were locked up in
those file drawers.

Another good example comes from
the State of Florida, where it enacted
this statute, where one pharmaceutical
manufacturer of an arthritis medica-
tion actually convinced a court judge
to prohibit any of the documents, not
from being shared with Ralph Nader
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but from being shared with the Federal
Food and Drug Administration so that
they could do something about it. In-
deed, the Food and Drug Administra-
tion learned much of the problems with
breast implants, not from anything
filed there but from what was sealed
and secreted away in that vault in San
Francisco.

That is the kind of thing that is hap-
pening in this country ever single day
where people come in with one price to
settle a lawsuit if the documents are
open and one price if they are sealed.

Of course the person who is facing
large medical bills, a serious threat to
their earnings stream, many times is
encouraged to take the higher price.
But somewhere in all this the public
interest gets left out. The role that we
could play is by empowering citizens
across this country to protect their
own interests by knowing of the dan-
gers that they face in the marketplace,
making an informed decision, not lock-
ing this away but opening it up.

I would trust the judge to use this
statute as we propose it through this
amendment to carefully balance the in-
terest, but to assume and presume that
this Government operates best when it
operates in the sunshine, when it oper-
ates in the open. That is what this
amendment is all about, against se-
crecy, in favor of empowering the peo-
ple of this country to protect them-
selves.

It is incredible that it would not be
accepted because it represents true
commonsense legal reform.

Mr. HYDE. Mr. Chairman, | yield
such time as he may consume to the
distinguished gentleman from Ohio
[Mr. OXLEY], and | ask that the gen-
tleman yield to me briefly.

Mr. OXLEY. | yield to the gentleman
from Illinois.

Mr. HYDE. | thank the gentleman for
yielding. | would simply like to state
the rule 26(c) of the Federal Rules of
Civil Procedure has to do with protec-
tive orders and it provides the trial
judge with authority in an appropriate
case to seal documents or not to seal
them. | prefer to leave it to the trial
judge who is on the firing line and has
the case before him or her and can
make these decisions based on the type
of case, the type of information, the de-
mands of privacy, the embarrassment,
the humiliation, the revelation of pro-
prietary information or not. These are
tough decisions, they are difficult deci-
sions, and why should we make it for
the judge and require the disclosure of
these things?

I personally would like to know the
formula for making Coca-Cola. | would
suggest that has some monetary value.
I would suggest the Coca-Cola people
want to keep it quiet. In a lawsuit, why
require its disclosure, if it is not essen-
tial to the litigation?

I yield to my friend, the gentle-
woman from Chicago, IL.

Mrs. COLLINS of Illinois. | thank the
gentleman for yielding. But, you know,
if it were found that there was some-
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thing in Coca-Cola that was Kkilling
folk, | certainly would want everybody
to know about that.

Mr. HYDE. | certainly would expect
our counsel or the plaintiff’s counsel to
urge the trial judge to disclose that if
it was—

Mrs. COLLINS of Illinois.
would urge them not to—

The CHAIRMAN. The Chair observes
that the gentleman from Ohio [Mr.
OXLEY] controls the time.

Mr. HYDE. The Chair is correct. |
certainly should not have yielded, but
she looked at me and | could not say
no.

Mrs. COLLINS of Illinois. | know |
have great charm. | thank the gen-
tleman for recognizing it.

Mr. HYDE. | thank the gentleman for
yielding.

Mr. OXLEY. Mr. Chairman, | had a
judge tell me one time that a poorly
settled lawsuit is much better than a
well-tried one. | found in my experi-
ence that that was the case.

Indeed this provision, if it were to be
adopted, the Schumer amendment,
would clearly discourage the parties
from considering whether that case
should be settled. It seems to me that
our public policy ought to be encourag-
ing settlements, not discouraging set-
tlements.

Judge Higginbotham, from the fifth
circuit, testified on the Senate side as
the chairman of the Advisory Commit-
tee on the Federal Rules of Practice
and Procedure. He testified that his ad-
visory committee had studied this par-
ticular idea and had found that no
change was needed to the basic ap-
proach to the issuance and the use of
protective orders.

In particular he stated that the re-
sults of these studies had shown that
there was no need for these provisions
and that they would create more bur-
densome and costly discovery as well
as greater burdens on the court sys-
tem.

Mr. Chairman, this amendment
makes a mockery of our system of jus-
tice by allowing third-party special in-
terests unlimited access to private cor-
porate documents.

The gentleman previously had stated
that one of the States that he pointed
out that had changed the rules was
Florida. In Florida, a trial lawyer re-
cently testified that it has resulted in
negative and confusing experiences
that have discouraged out-of-court set-
tlements.

I would suggest that the reason why
39 out of 41 State legislatures have re-
jected the type of change that the gen-
tleman from New York would ask for is
precisely because it would discourage
the ability of companies and people in-
volved in a lawsuit, to encourage them
to come to a conclusion and to settle
out of court.

I would think the gentleman from
New York would want to have these
kinds of settlements and not discour-
age those kind of settlements out of
court and having to go to a trial and

And |
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use up a lot of the resources of the
court.

Mr. SCHUMER. Mr. Chairman, will
the gentleman yield?

Mr. OXLEY. | yield to the gentleman
from New York.

Mr. SCHUMER. | thank the gen-
tleman for his courtesy in yielding.

Does the gentleman not think that if
these records were opened, particularly
in some of the egregious cases, it would
actually reduce litigation because you
would not have to go through the same
discovery and the same process over
and over and over again?

First it would reduce it in that peo-
ple would not use the product, but sec-
ond, once they did, it would greatly
shorten whatever kind of trial time we
would need. Why go over it 100 times?

The only other point | would make to
the gentleman is that we are not open-
ing all records. We are just changing
the burden of proof when the health
and safety, in effect changing the bur-
den of proof when the health or safety
of someone is at stake.

I await, I am sure, the gentleman’s
thoughtful and carefully considered an-
swer.

Mr. OXLEY. Let me just simply re-
spond by saying that Judge
Higginbotham’s advisory committee
that did a serious study on exactly
what the gentleman from New York
would try to do came to the very solid
conclusion as he testified in the other
body that it would have a deleterious
effect on the litigation system and it
would in fact discourage out-of-court
settlements. This is somebody who has
studied the issue, who has been a Fed-
eral judge, a well-regarded Federal
judge, and | think that we ought to
take his advice very carefully, as well
as the 39 out of the 41 States that have
essentially rejected the gentleman
from New York’s recommendations.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from New York [Mr. SCHUMER].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. SCHUMER. Mr. Chairman, | de-
mand a recorded vote.

A recorded vote was ordered.

The CHAIRMAN. This will be a 17-
minute vote.

The vote was taken by electronic de-
vice, and there were—ayes 184, noes 243,
not voting 7, as follows:

[Roll No. 220]
AYES—184

Abercrombie Browder Costello
Ackerman Brown (CA) Coyne
Baldacci Brown (FL) Cramer
Barcia Brown (OH) Danner
Barrett (WI) Bryant (TX) de la Garza
Becerra Bunn DeFazio
Beilenson Cardin DelLauro
Bentsen Chapman Dellums
Berman Clayton Deutsch
Bevill Clement Dicks
Bishop Clyburn Dixon
Bonior Coleman Doggett
Borski Collins (IL) Dooley
Boucher Collins (MI) Doyle
Brewster Conyers Duncan
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Durbin
Edwards
Engel

Eshoo

Evans

Farr

Fattah
Fazio

Fields (LA)
Filner

Flake
Foglietta
Ford

Fox

Frank (MA)
Frost

Furse
Gejdenson
Gephardt
Gibbons
Gonzalez
Gordon
Graham
Green
Gutierrez
Hall (OH)
Hamilton
Harman
Hastings (FL)
Hayes
Hefner
Hilliard
Hinchey
Holden
Hoyer
Jackson-Lee
Jacobs
Jefferson
Johnson (SD)
Johnson, E.B.
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee

Allard
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bereuter
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brownback
Bryant (TN)
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley
Cox

Crane
Crapo
Cremeans
Cubin
Cunningham

Kleczka
Klink

Klug
LaFalce
Lantos
Lewis (GA)
Lipinski
Lofgren
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
McNulty
Meehan
Meek
Menendez
Mfume
Miller (CA)
Mineta
Minge
Mink
Moakley
Moran
Murtha
Nadler
Neal
Oberstar
Obey
Olver
Ortiz
Owens
Pallone
Pastor
Payne (NJ)
Payne (VA)
Pelosi
Peterson (FL)
Pomeroy
Poshard
Rahall
Reed

NOES—243

Davis

Deal
DeLay
Diaz-Balart
Dickey
Dingell
Doolittle
Dornan
Dreier
Dunn
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Hastert
Hastings (WA)
Hayworth
Hefley
Heineman
Herger
Hilleary

Reynolds
Richardson
Rivers
Rose
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Skelton
Slaughter
Spratt
Stark
Stokes
Studds
Stupak
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Waters
Watt (NC)
Waxman
Williams
Wilson
Wise
Woolsey
Wyden
Wynn
Yates

Hobson
Hoekstra
Hoke

Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)
Johnson, Sam
Jones
Kasich
Kelly

Kim

King
Kingston
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Levin
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Livingston
Longley
Lucas
Manzullo
Martini
McCollum
McCrery
McDade
McHugh
Mclnnis
Mclntosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Molinari
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Mollohan Roemer Stockman
Montgomery Rogers Stump
Moorhead Rohrabacher Talent
Morella Ros-Lehtinen Tanner
Myers Roth Tate
Myrick Roukema Tauzin
Nethercutt Royce Taylor (MS)
Neumann Salmon Taylor (NC)
Ney Sanford Thomas
Norwood Saxton Thornberry
Nussle Scarborough Tiahrt
Orton Schaefer Torkildsen
Oxley Schiff Upton
Packard Seastrand Vucanovich
Parker Sensenbrenner Waldholtz
Paxon Shadegg Walker
Peterson (MN) Shaw Walsh
Petri Shays Wamp
Pickett Shuster Watts (OK)
Pombo Sisisky Weldon (FL)
Porter Skeen Weldon (PA)
Portman Smith (MI) Weller
Pryce Smith (NJ) White
Quillen Smith (TX) Whitfield
Quinn Smith (WA) Wicker
Radanovich Solomon Wolf
Ramstad Souder Young (AK)
Regula Spence Young (FL)
Riggs Stearns Zeliff
Roberts Stenholm Zimmer

NOT VOTING—7
Andrews LoBiondo Rangel
Chenoweth Lowey
Clay McKinney
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Mr. BARTLETT of Maryland changed
his vote from ‘‘aye’’ to “‘no.”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

PERSONAL EXPLANATION

Mrs. LOWEY. Mr. Chairman, | un-
avoidably missed rollcall vote No. 220.
Had | been there, | would have voted
“aye.”

The CHAIRMAN. It is now in order to
consider amendment No. 5 printed in
House Report 104-72.

AMENDMENT OFFERED BY MR. CONYERS

Mr. CONYERS. Mr. Chairman, | offer
an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. CONYERS: Page
13, redesignate section 110 as section 111, and
insert after line 2 the following:

SEC. 110. FOREIGN PRODUCTS.

(a) GENERAL RULE.—In any product liabil-
ity action for injury that was sustained in
the United States and that relates to the
purchase or use of a product manufactured
outside the United States by a foreign manu-
facturer, the Federal court in which such ac-
tion is brought shall have jurisdiction over
such manufacturer if the manufacturer knew
or reasonably should have known that the
product would be imported for sale or use in
the United States.

(b) AbMmissioN.—If in any product liability
action a foreign manufacturer of the product
involved in such action fails to furnish any
testimony, document, or other thing upon a
duly issued discovery order by the court in
such action, such failure shall be deemed an
admission of any fact with respect to which
the discovery order relates.

(c) PRocCEss.—Process in an action de-
scribed in subsection (a) may be served wher-
ever the foreign manufacturer is located, has
an agent, or transacts business.

The CHAIRMAN. Pursuant to the
rule, the gentleman from Michigan
[Mr. CoNYERS] and a member opposed
will each be recognized for 5 minutes.
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The Chair recognizes the gentleman
from Michigan [Mr. CONYERS].
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Mr. CONYERS. Mr. Chairman, this is
a very important amendment. | apolo-
gize for having such little time.

This amendment makes sure that
foreign manufacturers comply with the
U.S. Court rules if they choose to have
their goods sold in this country, and
that includes discovery, which is one of
the most important parts of court
rules, if there is a lawsuit against a
foreign manufacturer.

Our hearings revealed that many
times our liability laws are of little use
against foreign companies because it is
so difficult to obtain jurisdiction over
them and obtain discovery of the docu-
ments necessary to establish legal li-
ability. And that is why within my 5
minutes | have asked the former chair-
man of the Committee on Energy and
Commerce, the gentleman from Michi-
gan [Mr. DINGELL], and the gentleman
from Illinois [Mr. DURBIN] to share this
time with me.

Mr. Chairman, | think my amend-
ment will make sure that foreign firms
can be brought to justice in this coun-
try just as American companies can be.

Mr. Chairman, | yield 2 minutes to
the gentleman from Michigan [Mr. DIN-
GELL].

Mr. DINGELL. | thank the gen-
tleman for yielding this time to me.

Mr. Chairman, this is a fair amend-
ment. It treats American corporations
and foreign corporations in American
courts exactly the same way. If you are
interested in fairness, this is an amend-
ment to vote for because it says foreign
corporations must make the same dis-
closures in American courts under dis-
covery process that must be made by
American corporations.

If you are interested in competitive-
ness, this is an amendment on which
you should vote. The argument for this
legislation is that it is going to con-
tribute to competitiveness. Well, if it
is going to do so, it should do it fairly
and completely. This says that foreign-
ers do not get a greater advantage in
dealing with American courts and
American litigants than the foreign
corporation. It says they have got to
make the same discovery. Discovery is
absolutely essential to the judicial
process. Without fair discovery, there
can be no fair judicial process, and
without discovery in product liability
suits, there can clearly be no discov-
ery.

Without this amendment, what the
bill will say is American corporations
in court on product liability suits in-
volving perhaps the same matter that
might be involved with the litigation
by a foreign corporation, have to dis-
close their whole case, but foreign cor-
porations do not.

If you want American corporations
to be competitive in a market in which
foreigners sell better than $500 billion
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worth of goods, my suggestion is that
you should then vote for this amend-
ment. It is fair, it protects American
corporations, it contributes to com-
petitiveness, and it is in the interest of
the United States.

Vote for the Conyers amendment.

The CHAIRMAN. The Chair inquires,
is there a Member who wishes to man-
age time in opposition to the amend-
ment?

Mr. HYDE. | do, Mr. Chairman.

The CHAIRMAN. The distinguished
gentleman from |Illinois [Mr. HYDE],
chairman on the Committee of the Ju-
diciary, is recognized for 5 minutes.

Mr. HYDE. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, | oppose the amend-
ment offered by the gentleman from
Michigan because it raises significant
constitutional and international law
questions, represents a serious poten-
tial irritant in our bilateral relations
with other countries, and raises the
specter of foreign retaliation against
American firms. For the United States
to take unilateral action that is likely
to be perceived as overbearing in char-
acter and constituting an affront to
other nations is shortsighted and coun-
terproductive.

The due process clause of the fifth
amendment and principles of inter-
national law are implicated when we
purport to confer jurisdiction on a U.S.
court over a foreign manufacturer
based merely on the fact that the man-
ufacturer knew or reasonably should
have known that the product would be
imported into the United States. The
criteria for U.S. jurisdiction in the
amendment would even embrace situa-
tions where a manufacturer might not
want its product imported into this
country but knew or reasonably should
have known that that eventuality
would materialize in spite of its wishes.

The extent to which American stat-
utes apply to foreign nationals already
is a point of contention in our relations
with other countries. Prudence dic-
tates that we proceed cautiously in
this arena rather than act precipi-
tously without adequate consideration.
Although the author of this amend-
ment offered another amendment in
the Committee on the Judiciary mark-
up relating to service of process on a
foreign manufacturer, our committee
did not have the opportunity to give
any consideration to the proposal now
presented to this body.

There are internationally recognized
procedures for Americans, litigating
matters in the United States, to obtain
relevant information or material from
foreign countries. These procedures in-
volve going initially to an American
court—with the discovery request
eventually being presented to the ap-
propriate foreign court.

Many countries react negatively to
U.S. discovery procedures—and efforts
to give extraterritorial effect to dis-
covery orders of U.S. courts, by deem-
ing failure to comply as an admission,
fail to show appropriate deference to
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the sensibilities and prerogatives of
other countries. Our own discovery
practices have been subject to severe
criticism even within the United
States—and efforts to export them in
circumvention of the courts of a for-
eign country are unjustified. The ex-
tent to which failure to furnish mate-
rial is deemed an admission under pro-
posed section 110(b) is overbroad, in
any event, because the admission em-
braces any fact with respect to which
the discovery order relates even though
the testimony, document, or other
thing that is sought may turn out to be
irrelevant.

The potential for foreign retaliation
cannot be overlooked when we con-
template the possibility of foreign
countries taking the position that
American firms must respond in for-
eign courts—under foreign law—when
the particular product is sold or used
there.

The new proposed section also raises
significant interpretive problems when
we try to give content to the term
“foreign manufacturer.” U.S. manufac-
turers, for example, often have affili-
ates in other countries that manufac-
ture component parts. The ambiguity
of the reference to foreign manufac-
turer in proposed section 110 undoubt-
edly would precipitate much litigation.

It makes much more sense, in my
judgment, to place primary emphasis
in resolving this type of issue on inter-
national conventions and bilateral
agreements. This body is not in a posi-
tion today to contribute in a helpful
way to addressing this subject.

I urge the defeat of the amendment.

Mr. CONYERS. Mr. Chairman, | yield
myself 30 seconds.

Mr. Chairman, what we just heard ex-
plained as the reason for opposing this
amendment is absolutely astonishing.
We are saying we should not subject a
foreign manufacturer to our legal proc-
ess because of free trade consider-
ations. Now, ladies and gentlemen, if
we are prepared to say that they should
have a more lenient way in our courts
than our own manufacturers, | will be
astounded to hear such a statement.

Mr. Chairman, | yield the balance of
my time to the distinguished gen-
tleman from lllinois [Mr. DURBIN].

Mr. DURBIN. | thank the gentleman
for yielding this time to me.

Mr. Chairman, the position taken by
the Republicans in opposition to the
Conyers amendment is going to give
free trade a bad name. If foreign cor-
porations want to sell their products to
Americans in America, they should be
subject to our laws.

Consider this possibility: There is a
collision in my hometown of Spring-
field between a car made in Detroit and
one made in Tokyo. People are se-
verely injured. There is a suspicion
that one of these cars had some type of
defect in its brakes, for example, but
we are not sure which one. So the per-
son who is injured goes to court and
sues both the American car company
and the Japanese car company. Guess
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what? You can discover all the docu-
ments in the world from the American
car company to find out whether you
have a claim. But as soon as you try to
get the Japanese car makers to supply
this information, they say, as the gen-
tleman from Illinois [Mr. HYDE] said,
“No, no, no, it is a matter of inter-
national treaty. You can’t find this
out. You have to go to Tokyo.”

We bought the car in Springfield, but
you have to go to Tokyo for discovery.
Let me tell you what we are talking
about here is concealment and evasion.
If my colleagues want to get up here,
wave their American flags, and vote
“Buy American’ day in and day out,
for goodness sakes, take a look at what
this amendment says. If foreign cor-
porations want to sell products to
American consumers, why in the world
should they not comply with American
law?

The CHAIRMAN. In order to close de-
bate, the gentleman from Illinois [Mr.
HYDE] is recognized for 1 minute.

Mr. HYDE. Mr. Chairman, this
amendment is unfair, it violates due
process by allowing suits against cor-
porations that ‘“‘should have known”’
their products would be sold in the
United States. It violates the fun-
damental principles of fairness, and it
subjects corporations to suits that
might never have intended to do busi-
ness over here.

I know the distinguished gentleman
from Illinois [Mr. DURBIN] who just
spoke is familiar with the Hague Con-
vention on the taking of evidence
abroad. He would not intentionally
want to violate those rules of discovery
of foreign corporations which already
exist. The amendment is unnecessary.
It casts too large a net. We are subject
to retaliation. There is no definition of
a foreign manufacturer.

There are just so many things wrong
with this that | urge a “‘no’” vote.

The CHAIRMAN. All time has ex-
pired on this amendment.

The question is on the amendment
offered by the gentleman from Michi-
gan [Mr. CONYERS].

The question was taken; and the
Chairman announced that the ayes ap-
peared to have it.

RECORDED VOTE
Mr. HYDE. Mr. Chairman, | demand a
recorded vote.
A recorded vote was ordered.
The vote was taken by electronic de-
vice, and there were—ayes 258, noes 166,
not voting 10, as follows:

[Roll No. 221]
AYES—258

Abercrombie Bereuter Brown (OH)
Ackerman Berman Brownback
Allard Bevill Bryant (TX)
Andrews Bishop Bunn
Bachus Blute Cardin
Baesler Boehlert Chambliss
Baldacci Bonior Chapman
Barcia Borski Chenoweth
Barrett (WI) Boucher Clay
Bateman Brewster Clayton
Becerra Browder Clement
Beilenson Brown (CA) Clinger
Bentsen Brown (FL) Clyburn
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Coleman
Collins (IL)
Collins (MI)
Condit
Conyers
Cooley
Costello
Coyne
Cramer
Crapo
Danner

de la Garza
Deal
DeFazio
Dellums
Deutsch
Diaz-Balart
Dicks
Dingell
Dixon
Doggett
Dooley
Doolittle
Doyle
Duncan
Durbin
Edwards
Emerson
Engel
Ensign
Eshoo
Evans
Farr
Fattah
Fazio
Fields (LA)
Filner
Foglietta
Forbes
Ford
Fowler
Fox
Frank (MA)
Frost
Furse
Gallegly
Gejdenson
Gephardt
Geren
Gibbons
Gillmor
Gilman
Gonzalez
Gordon
Graham
Green
Gunderson
Gutierrez
Hall (OH)
Hamilton
Harman
Hastings (FL)
Hayes
Hayworth
Hefley
Hefner
Hinchey
Hobson
Holden
Horn
Hostettler
Hoyer
Hunter

Archer
Armey
Baker (CA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bilbray
Bilirakis
Bliley
Boehner
Bonilla
Bono
Bryant (TN)
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle

Jackson-Lee
Jacobs
Jefferson
Johnson (SD)
Johnson, E. B.
Johnston
Jones
Kanjorski
Kaptur
Kennedy (MA)
Kennedy (RI1)
Kildee
Kleczka
Klink
LaFalce
Lantos
Laughlin
Levin

Lewis (GA)
Lincoln
Lipinski
Lofgren
Longley
Lowey
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDade
McDermott
McHale
Mclnnis
MclIntosh
McKinney
McNulty
Meehan
Meek
Menendez
Metcalf
Meyers
Mfume
Miller (CA)
Mineta
Minge

Mink
Moakley
Mollohan
Montgomery
Murtha
Nadler

Neal

Ney
Oberstar
Obey

Olver

Ortiz

Orton
Owens
Pallone
Parker
Pastor
Payne (NJ)
Payne (VA)
Pelosi
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo

NOES—166

Chabot
Christensen
Chrysler
Coble
Coburn
Collins (GA)
Combest
Cox

Crane
Cremeans
Cubin
Cunningham
Davis
DeLay
Dickey
Dornan
Dreier
Dunn
Ehlers
Ehrlich
English
Everett
Ewing
Fawell
Fields (TX)

Pomeroy
Poshard
Pryce
Rahall
Ramstad
Reed
Regula
Reynolds
Richardson
Riggs
Rivers
Roberts
Roemer
Rohrabacher
Rose

Roth
Roukema
Roybal-Allard
Royce
Rush
Sabo
Sanders
Sawyer
Scarborough
Schiff
Schroeder
Schumer
Scott
Serrano
Shuster
Sisisky
Skaggs
Skelton
Slaughter
Smith (MI)
Spratt
Stark
Stearns
Stenholm
Stokes
Studds
Stupak
Tanner
Tate
Tauzin
Taylor (MS)
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Walsh
Wamp
Ward
Waters
Watt (NC)
Waxman
Weldon (PA)
Williams
Wilson
Wise

Wolf
Woolsey
Wyden
Wynn
Yates

Flanagan
Foley
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Ganske
Gekas
Gilchrest
Goodlatte
Goodling
Goss
Greenwood
Gutknecht
Hall (TX)
Hancock
Hansen
Hastert
Hastings (WA)
Heineman
Herger
Hilleary
Hoekstra
Hoke
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Hutchinson McKeon Skeen
Hyde Mica Smith (NJ)
Inglis Miller (FL) Smith (TX)
Istook Molinari Smith (WA)
Johnson (CT) Moorhead Solomon
Johnson, Sam Morella Souder
Kasich Myers Spence
Kelly Myrick Stockman
Kim Nethercutt Stump
King Neumann Talent
Kingston Norwood Taylor (NC)
Klug Nussle Thomas
Knollenberg Oxley Thornberry
Kolbe Packard Tiahrt
LaHood Paxon Torkildsen
Largent Porter Upton
Latham Portman Vucanovich
LaTourette Quillen Waldholtz
Lazio Quinn Walker
Leach Radanovich Watts (OK)
Lewis (CA) Rogers Weldon (FL)
Lewis (KY) Ros-Lehtinen Weller
Lightfoot Salmon White
Linder Sanford Whitfield
Livingston Saxton Wicker
Lucas Schaefer Young (AK)
Manzullo Seastrand Young (FL)
Martini Sensenbrenner Zeliff
McCollum Shadegg Zimmer
McCrery Shaw
McHugh Shays
NOT VOTING—10
Baker (LA) Houghton Rangel
DelLauro Kennelly Towns
Flake LoBiondo
Hilliard Moran
0O 1504
Messrs. PAXON, COBLE, and

CHRYSLER changed their vote from
“aye” to “‘no.”

Messrs. BLUTE, WAMP, JONES of
North Carolina, CHAMBLISS, POMBO,

GALLEGLY, ROTH, PETRI, HORN,
HAYWORTH, RAMSTAD, RIGGS,
ROHRABACHER, HOBSON,
MCINTOSH, ROYCE, BEREUTER,

CRAPO, CLINGER, and BACHUS, Ms.
PRYCE, Mrs. CHENOWETH, and Mrs.
FOWLER changed their vote from ‘‘no”’
to “‘aye.”
So the amendment was agreed to.
The result of the vote was announced
as above recorded.

PERSONAL EXPLANATION

Mr. MORAN. Mr. Chairman, during rollcall
vote No. 221 on H.R. 956 | was unavoidably
detained. Had | been present | would have
voted “aye.”

The CHAIRMAN. It is now in order
under the rule to consider amendment
No. 6 printed in House Report 104-72.

AMENDMENT OFFERED BY MR. WATT OF NORTH
CAROLINA

Mr. WATT of North Carolina. Mr.
Chairman, | offer an amendment made
in order under the rule.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. WATT of North
Carolina: Page 17, lines 16-17, strike “‘by
clear and convincing evidence”’.

Page 20, lines 4-11, strike the section in its
entirety and renumber the subsequent sec-
tions accordingly.

The CHAIRMAN. Pursuant to the
rule, the gentleman from North Caro-
lina [Mr. WATT] will be recognized for
10 minutes, and a Member opposed will
be recognized for 10 minutes.

The Chair recognizes the gentleman
from North Carolina [Mr. WATT].
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Mr. WATT of North Carolina. Mr.
Chairman, | yield myself 4 minutes.

Mr. Chairman, let me put this in per-
spective for my colleagues, because
this started out to be a part of a three-
amendment package. Unfortunately,
two of the three amendments the Com-
mittee on Rules did not see fit to make
in order. So | want to talk a minute
about the other two amendments and
put this in context.

No. 1, this bill clearly preempts State
law insofar as substantive law is con-
cerned on products liability and in the
area of punitive damages. But the bill
actually goes beyond that to preempt
State law, procedural law, by not only
telling the States what standard of
proof will be required, but also what
the burden of proof will be in their
courts.

The bill then, after it has preempted
both procedural and substantive State
law, says you cannot have access to the
Federal courts under any cir-
cumstances to do any of this, so in ef-
fect it mandates the State courts not
only the substance of what they shall
apply as law, but the procedure by
which they must apply the substantive
law.

In North Carolina, in punitive dam-
ages cases, the burden of proof is be-
yond a preponderance of the evidence.
That is the standard you must meet to
win a case in North Carolina and in
most State courts. This bill takes the
standard and raises it to a standard of
clear and convincing evidence, and by
doing so not only preempts the sub-
stantive law of the State, but also pre-
empts the procedural law of the State.

For my colleagues who have any re-
spect for States’ rights, it is one thing
to say we will tell you what law to
apply. It is an entirely different thing
to say to the States we will tell you
how to apply that law and how much of
the evidence will be required to win a
case and how you should try the case.

My colleagues, what 1 am trying to
do by striking this clear and convinc-
ing evidence standard which is in this
bill is to protect the integrity of our
law in North Carolina insofar as we can
do so to make sure that we at least
begin to maintain the integrity of our
procedural laws in North Carolina,
even if my colleagues will not respect
the substantive law in North Carolina.

Mr. Chairman, | reserve the balance
of my time.

Mr. HYDE. Mr. Chairman, | rise in
opposition to the amendment.

The CHAIRMAN. The gentleman is
recognized for 10 minutes.

Mr. HYDE. Mr. Chairman, | thank
the chairman for yielding me this
time.

The amendment offered by the gen-
tleman from North Carolina would
strike section 201 of the bill, the clear
and convincing evidence standard in
punitive damages cases. This is an in-
termediate burden of proof that is
higher than preponderance of the evi-
dence, the general rule in civil cases,
and a lower standard than proof beyond
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a reasonable doubt, which is the burden
in criminal cases. Because punitive
damages are not designed to com-
pensate injured parties, but rather to
punish or to deter egregious conduct, a
higher threshold than that required for
establishing a right to compensation
seems entirely appropriate. It is incon-
sistent with our concept of fairness to
impose punishment in the form of puni-
tive damages merely on the basis of
showing a probability, perhaps a 51-per-
cent likelihood.

The discussion of this subject in the
American Law Institute Reporters’
Study on Enterprise Responsibility for
Personal Injury in 1991 has this to say:

In the case of punitive damages, the imme-
diate victim’s interests are not as important
as society’s need for optimal care, which in-
cludes avoiding overdeterrence and undue
risk aversion by defendants to the detriment
of people who need their goods and services.
While the full-blown retributive rationale for
punitive damages might suggest imposition
of the criminal law standard of proof ‘‘be-
yond a reasonable doubt,” what is at issue
here is a civil monetary penalty against an
organization, not the criminal condemnation
and deprivation of liberty (or even life) of an
individual. Consequently, we endorse the
emerging consensus among legal scholars,
practitioners, and state legislators in favor
of an intermediate ‘‘clear and convincing
evidence’ burden of proof.

That is exactly what we have in this
bill.

The report of the Special Committee
on Punitive Damages of the American
Bar Association, its section on litiga-
tion, reached the same result. What
they said in their report:

Because one of the purposes of punitive
damages is punishment, the committee feels
that it is important that persons who are not
guilty of conduct warranting an award of pu-
nitive damages should not be punished. The
value in ensuring that innocent defendants
are not held liable for punitive damages
overrides the effects of a small number of in-
stances where guilty defendants might not
be held liable. The committee concludes,
therefore, that the ‘‘clear and convincing”
burden of proof is appropriate for an award
of punitive damages.

That is what we have in this legisla-
tion. If we allow punitive damage
awards based on too loose an evi-
dentiary standard, we risk punishing
defendants unfairly, and exacerbate
pressures to offer settlements in cases
of tenuous liability. Consumers of
goods and services often end up paying
the cost of inappropriate awards of pu-
nitive damages. For these reasons, | be-
lieve the standard of clear and convinc-
ing evidence is fair and reasonable. It
is not a mere preponderance; it is not
beyond a reasonable doubt; it is right
in the middle, clear, and convincing
evidence. The American Bar Associa-
tion, recommends it; the American
Law Institute recommends it; and |
recommend it.

Mr. Chairman, the amendment offered by
the gentleman from North Carolina would
strike from section 201 of the bill the “clear
and convincing evidence” standard in punitive
damages cases. This is an intermediate bur-
den of proof that is a higher standard than
“preponderance of the evidence,” the general
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rule in civil cases, and a lower standard than
“proof beyond a reasonable doubt,” the bur-
den in criminal cases.

Because punitive damages are not designed
to compensate injured parties but rather pun-
ish or deter egregious conduct, a higher
threshold than that required for establishing a
right to compensation seems entirely appro-
priate. It is inconsistent with our concept of
fairness to impose punishment, in the form pu-
nitive damages, merely on the basis of show-
ing a probability—perhaps a 51-percent likeli-
hood.

The discussion of this subject in the Amer-
ican Law Institute Reporters’ Study on Enter-
prise Responsibility for Personal Injury [1991]
is particularly pertinent:

[IIn the case of punitive damages, the im-
mediate victim’s interests are not as impor-
tant as society’s need for optimal care,
which includes avoiding overdeterrence and
undue risk aversion by defendants to the det-
riment of people who need their goods and
services. While the full-blown retributive ra-
tionale for punitive damages might suggest
imposition of the criminal law standard of
proof ‘““beyond a reasonable doubt,”” what is
at issue here is a civil monetary penalty
against an organization, not the criminal
condemnation and deprivation of liberty (or
even life) of an individual. Consequently, we
endorse the emerging consensus among legal
scholars, practitioners, and state legislators
in favor of an intermediate ‘“‘clear and con-
vincing evidence’ burden of proof.

The Report of the Special Committee on
Punitive Damages of the American Bar Asso-
ciation Section of Litigation [1986] reached the
same result. That report concludes:

Because one of the purposes of punitive
damages in punishment, the committee feels
that it is important that persons who are not
guilty of conduct warranting an award of pu-
nitive damages should not be punished. The
value in insuring that innocent defendants
are not held liable for punitive damages
overrides the effects of a small number of in-
stances where guilty defendants might not
be held liable. The committee concludes,
therefore, that the ‘‘clear and convincing”
burden of proof is appropriate for an award
of punitive damages.

If we allow punitive damages awards based
on too loose an evidentiary standard, we not
only risk punishing defendants unfairly but
also exacerbate pressures to offer settlements
in cases of tenuous liability. Consumers of
goods and services often end up paying the
costs of inappropriate awards of punitive dam-
ages.

For all these reasons, | believe the standard
of “clear and convincing evidence” is fair and
reasonable. | urge the defeat of the pending
amendment.

O 1515

Mr. BERMAN. Mr.
the gentleman yield?

Mr. HYDE. | yield to the gentleman
from California.

Mr. BERMAN. The gentleman makes
a very good, well-documented case for
the appropriateness of the clear and
convincing standard.

Mr. HYDE. | thank the gentleman.

Mr. BERMAN. But what he has not
said one word about is why we should
be pushing our judgment onto a State
in an area of which there is no Federal
interest in deciding whether it wants a
higher standard or a lower standard.

Chairman, will

H 2933

Mr. HYDE. Reclaiming my time, Mr.
Chairman, there is a great interest in
standardizing the elements of proof. We
are trying to have a products liability
and litigation standard that transcends
the 50 boundaries, so as to not have 50
separate standards. It seems to me,
when you get to the subject of punitive
damages, which can affect the entire
stream of commerce, it is beneficial to
have a standard level of proof.

Mr. Chairman, | reserve the balance
of my time.

Mr. WATT of North Carolina. Mr.
Chairman, | yield 2 minutes to the gen-
tleman from Virginia [Mr. ScoTT].

Mr. SCOTT. Mr. Chairman, | think
we need to put this amendment and
others into context, because this is not
the only bill that we have passed re-
garding this subject. We have the loser
pays bill that is designed to get rid of
frivolous lawsuits, but it also has an
impact on lawsuits like this.

If you had a case, for example, that
you could win under the present law
and this change comes about, you had
a case that was previously a winner,
now is a loser on the punitive damages.
And if you failed to settle the case for
what was offered and because of this
higher standard, you come in a little
bit under what was offered, you now
have a frivolous lawsuit, in which case
you have to pay both sides attorney’s
fees.

Mr. Chairman, there is a case in 1984
where a plaintiff presented evidence in
a case involving bandages that had
been contaminated and they had
bought the bandages, the warehouse,
they had already been notified about
the contamination. The quality control
advisor had told them that the ban-
dages were contaminated. And they
were used, sold anyway, and a person
was injured. Damages totaled, medical
damages of only $4,200. But if that case
had not been settled, and they received
punitive damages under the present
law, if this amendment is not adopted
and they lost the case because of the
higher standard, that would now be a
frivolous case and they could be in a
situation where they are paying not
only their attorney’s fees but the other
attorney’s fees.

Mr. Chairman, | would hope that we
would leave it up to the States, not
change the standard and not turn the
clock back on consumer protection, be-
cause the fact that these cases can be
brought means that other consumers
can have bandages that are not con-
taminated, because the companies have
not had to pay the punitive damages.

Mr. Chairman, this is a very valuable
amendment. | hope we leave it up to
the States to decide what the standard
ought to be.

Mr. HYDE. Mr. Chairman, would the

Chair advise how much time | have
left?
The CHAIRMAN. The gentleman

from Illinois [Mr. HYDE] has 5 minutes
remaining, and the gentleman from
North Carolina [Mr. WATT] has 4 min-
utes remaining.
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Mr. HYDE. Mr. Chairman, | yield my-
self 1 minute.

I just wish to say, we are talking
about punitive damages, which can
have a serious impact on the economy,
on jobs. They can extend, and do ex-
tend, well beyond the borders of a
State. The purpose of this legislation is
to standardize, as much as possible, in
a fair way, the elements of proof that
impact on our economy. If we want to
have 50 patchwork sets of laws to deal
with the economy and deal with prod-
ucts liability, why, | suppose we can.
But the purpose of this legislation is to
assist manufacturers, to give some cer-
titude, some predictability, to do away
with lawsuit abuse, forum shopping.
Therefore, I must resist the gentle-
man’s amendment.

Mr. WATT of North Carolina. Mr.
Chairman, | yield 1% minutes to the
gentlewoman from North Carolina
[Mrs. CLAYTON].

Mrs. CLAYTON. Mr. Chairman, | rise
in support of the Watt amendment. The
bill before us would take certain legal
standards in a direction that is incon-
sistent with our system of justice.
First, under the bill, the burden of
proof in awarding punitive damages
would be imposed by the Federal Gov-
ernment, thereby preempting the
States from regulating this area. And,
second, the bill imposes an awkward
standard of proof in civil litigation
that would make it unusually and un-
fairly difficult for victims to recover.

The Watt amendment corrects these
imperfections.

The bill establishes a standard of
““clear and convincing’’ evidence as the
burden of proof for the award of puni-
tive damages. A victim would have to
show that the defendant, first, specifi-
cally intended to cause harm and, sec-
ond, manifested a conscious, flagrant
indifference to the safety of others.

These new requirements would to-
tally change the punitive damages bur-
den of proof in each of the 50 States. It
has been my understanding, Mr. Chair-
man, that the majority has been press-
ing to return power to the States, not
to take it away. The bill language
takes power from the States and im-
poses a federally created standard.

More importantly, however, the bill
creates a new standard in civil litiga-
tion. Currently, the standard is “‘pre-
ponderance of the evidence.” Appar-
ently, under the bill, the preponder-
ance standard would apply in the case
in the main, but the ‘‘clear and con-
vincing”’ standard would apply in as-
sessing punitive damages. That is an
awkward way to proceed and, in my
view an unfair and unequitable way to
proceed.

If you support the rights of States,
and if you support a level playing field
among litigants, support the Watt
amendment.

Mr. HYDE. Mr. Chairman, | yield 2
minutes to the distinguished gen-
tleman from Ohio [Mr. HOKE], a mem-
ber of the committee.
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Mr. HOKE. Mr. Chairman, | think we
have forgotten again what the basis is
of punitive damages. Punitive damages
comes from the doctrine of punishment
which is really a quasi-criminal rem-
edy. It is not strictly a civil remedy.
That is the whole purpose of raising
the standard of proof.

As we all know, lawyers on this com-
mittee know that the standard of
proof, when it comes to proving a
crime, is one of ““beyond a reasonable
doubt.”” And when you are merely prov-
ing a civil case, it is the ‘“‘preponder-
ance of the evidence.”” Well, “‘clear and
convincing’ is in between.

We are not talking about compensa-
tion here. We are talking about punish-
ment. If we are going to go to a stand-
ard of proof that is going to mete out
punishment, then we should require
that that standard of proof be higher
than the normal standard of proof that
you find in a civil case.

While you can talk about States’
rights or you can make other argu-
ments until your heart is content, the
fact is that what is really going on
here is the need to have a standard of
proof which meets the remedy. And the
remedy is punitive, punishing—punish-
ing the wrongdoer—if we are going to
go to that point, after having com-
pensated the victim for either his or
her personal injuries or for property
damages, to have a higher standard of
proof. Otherwise, it is simply not fair
and it is a way of using the civil justice
system as a substitute for the criminal
justice system in a way that is com-
pletely unintended, never was intended
by our justice system and simply will
not work.

Finally, it will undermine the con-
fidence of the public in a system when
they cannot predict what the outcomes
are going to be, when they do not know
what is going to happen and when they
know that it is easier to get a punitive
damage award for punishment at the
civil bar than it is to actually convict
someone of a crime at the criminal bar.

For all those reasons, | very strongly
urge that we defeat this amendment.

Mr. WATT of North Carolina. Mr.
Chairman, | yield 1 minute to the gen-
tleman from California [Mr. BERMAN].

Mr. BERMAN. Mr. Chairman, | lis-
tened to the gentleman from Ohio and
I finally got it. New Jersey has a law
that provides punitive damages un-
capped for suits against sexual preda-
tors. They have a standard of ‘“‘prepon-
derance of the evidence.”’

How can we allow 50 different States
to have 50 different standards against
sexual predators? Sexual predators
should know what the uniform, nation-
wide, 50-State standard is for punitive
damages. This is a punitive kind of a
thing. We have to protect these people
against actions against them. Stream
of commerce? Come on. Give me a
break.

Mr. WATT of North Carolina. Mr.
Chairman, I yield 1 minute to the gen-
tleman from Texas [Mr. DOGGETT] .
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Mr. DOGGETT. Mr. Chairman, at the
same time last year | sat on the high-
est State court in the State of Texas,
struggling with this very issue. Our
court looked at what the standard
should be on the question of punitive
damages. It looked at ‘“‘clear and con-
vincing evidence.”” It looked at burden
by ‘“‘a preponderance.” It looked be-
yond ‘‘a reasonable doubt,” and it
chose not to pursue this standard.

Other States have chosen to pursue
the “‘clear and convincing” standard.
There are some good arguments for it.
But the one thing that is clear and
very convincing about this debate is
that our States are being denied that
right and that people that come here
praising the 10th amendment are shred-
ding it in the course of this debate and
are saying that State jurists and legal
scholars and State legislators around
this country shall not have the right to
set the standard that will apply to
their citizens.

So much of this debate is build on
the theory that we not only need trick-
le-down economics, that what we need
is trickle-down government and that it
ought to trickle down from Washington
instead of gushing up from the people
and their State and local leaders.

I reject that, as this amendment
does.

Mr. WATT of North Carolina. Mr.
Chairman, | yield myself the balance of
my time.

The CHAIRMAN. The gentleman
from North Carolina [Mr. WATT] is rec-
ognized for 1 minute.

Mr. WATT of North Carolina. Mr.
Chairman, it is clear that this is not
about what the appropriate standard
should be for burden of proof for puni-
tive damages. The issue is not what
that appropriate standard should be.
The issue is, who ought to be setting
that standard? If Members believe that
the States have a place in our federa-
tion, which is what | have heard over
and over and over again, | submit to
my colleagues that the States ought to
be determining for themselves what
their own burdens of proof are and that
we ought not at this level, at the Fed-
eral level, to be telling them that.

Regardless of whether we think it
ought to be one thing or the other,
higher or lower, the States have the
right to make this decision, not my
colleagues here in this body.

Mr. HYDE. Mr. Chairman, | yield the
balance of my time to the distin-
guished gentleman from Wisconsin
[Mr. SENSENBRENNER].

The CHAIRMAN. The gentleman
from Wisconsin [Mr. SENSENBRENNER]
is recognized for 2 minutes.

Mr. SENSENBRENNER. Mr. Chair-
man, | am shocked at listening to the
argument from the gentleman from
North Carolina [Mr. WATT] and the
gentleman from Texas [Mr. DOGGETT].
That was the same argument that was
used 30 years ago in this Chamber by
those who were opposed to the civil
rights legislation that revolutionized
our society.
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This Congress, 30 years ago used the
commerce clause for passing the Civil
Rights Act of 1964, one which opened up
public accommodations, lunch
counters, mom and pop cafes, local city
buses to people of all races without dis-
crimination. And that is one of the
things that this Congress can take
pride in doing.

What we are proposing to do here is
to use the commerce clause for some-
thing that is just as much interstate
commerce as the civil rights legisla-
tion. And that is to try to have a uni-
form standard throughout the country
on punitive damages so that there will
not be forum shopping in a State that
has a lower standard on what has to be
proven in order to get punitive dam-
ages.

There are a number of States that
have adopted the clear and convincing
standard, including California, and Col-
orado has adopted the beyond a reason-
able doubt standard for punitive dam-
ages.

What will happen in the States that
have adopted a higher standard than
preponderance of the evidence is that
those manufacturers will end up paying
much higher product liability insur-
ance premiums even though the people
in that State will not be able to enjoy
what they are paying for.

O 1530

Consequently, you are going to be
seeing people in California, which has
passed a clear and convincing evidence
standard, through their higher
consumer prices, benefiting the people
in the other States that have not. This
issue should be federalized, and the
amendment should be defeated.

The CHAIRMAN. All time has ex-
pired.

The question is on the amendment
offered by the gentleman from North
Carolina [Mr. WATT].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. WATT of North Carolina. Mr.
Chairman, | demand a recorded vote.

A recorded vote was ordered.

The CHAIRMAN. This is a 17-minute
vote.

The vote was taken by electronic de-
vice, and there were—ayes 150, noes 278,
not voting 6, as follows:

[Roll No. 222]
AYES—150

Abercrombie Clay Dixon
Ackerman Clayton Doggett
Andrews Clyburn Doyle
Baldacci Coleman Engel
Becerra Collins (IL) Eshoo
Beilenson Collins (MI) Evans
Bentsen Conyers Farr
Berman Costello Fattah
Bevill Coyne Fields (LA)
Bishop de la Garza Filner
Bonior Deal Flake
Brown (CA) DeFazio Foglietta
Brown (FL) DelLauro Ford
Brown (OH) Dellums Frost
Bryant (TX) Deutsch Furse
Cardin Dicks Gejdenson
Chapman Dingell Gephardt

Gibbons
Green
Gutierrez
Harman
Hastings (FL)
Hayes
Hefner
Hilliard
Hinchey
Holden
Hoyer
Jackson-Lee
Jefferson
Johnson (SD)
Johnson, E.B.
Johnston
Kanjorski
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
Kleczka
Klink
LaFalce
Lantos

Levin

Lewis (GA)
Lipinski
Lofgren
Lowey
Maloney
Manton
Markey

Allard
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barcia
Barr
Barrett (NE)
Barrett (WI)
Bartlett
Barton
Bass
Bateman
Bereuter
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Borski
Boucher
Brewster
Browder
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chenoweth
Christensen
Chrysler
Clement
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley

Cox

Cramer
Crane
Crapo
Cremeans
Cunningham
Danner
Davis
DeLay
Diaz-Balart
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Mascara
Matsui
McCarthy
McDermott
McKinney
Meehan
Meek
Menendez
Mfume
Miller (CA)
Mineta
Minge
Mink
Moran
Nadler
Oberstar
Olver
Ortiz
Orton
Owens
Pallone
Pastor
Payne (NJ)
Payne (VA)
Pelosi
Reed
Reynolds
Rivers
Rose
Roybal-Allard
Rush

Sabo
Sanders

NOES—278

Dickey
Dooley
Doolittle
Dornan
Dreier
Duncan
Dunn
Durbin
Edwards
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fazio
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Fox

Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Gonzalez
Goodlatte
Goodling
Gordon
Goss
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hamilton
Hancock
Hansen
Hastert
Hastings (WA)
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke

Horn
Hostettler
Hunter
Hutchinson
Hyde
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Sawyer
Schroeder
Schumer
Scott
Serrano
Slaughter
Spratt
Stark
Stokes
Studds
Stupak
Tejeda
Thompson
Thornton
Thurman
Torres
Towns
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Waters
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wyden
Wynn
Yates

Inglis
Istook
Jacobs
Johnson (CT)
Johnson, Sam
Jones
Kaptur
Kasich
Kelly

Kim

King
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Livingston
Longley
Lucas
Luther
Manzullo
Martinez
Martini
McCollum
McCrery
McDade
McHale
McHugh
Mclnnis
Mcintosh
McKeon
McNulty
Metcalf
Meyers
Mica
Miller (FL)
Moakley
Molinari
Mollohan
Montgomery
Moorhead
Morella
Murtha
Myers
Myrick
Neal
Nethercutt
Neumann
Ney
Norwood
Nussle
Obey
Oxley
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Packard Salmon Tate
Parker Sanford Tauzin
Paxon Saxton Taylor (MS)
Peterson (FL) Scarborough Taylor (NC)
Peterson (MN) Schaefer Thomas
Petri Schiff Thornberry
Pickett Seastrand Tiahrt
Pombo Sensenbrenner Torkildsen
Pomeroy Shadegg Torricelli
Porter Shaw Upton
Portman Shays Vucanovich
Poshard Shuster Waldholtz
Pryce Sisisky Walker
Quillen Skaggs Walsh
Quinn Skeen Wamp
Radanovich Skelton Watts (OK)
Rahall Smith (MI) Weldon (FL)
Ramstad Smith (NJ) Weldon (PA)
Regula Smith (TX) Weller
Richardson Smith (WA) White
Riggs Solomon Whitfield
Roberts Souder Wicker
Roemer Spence Wilson
Rogers Stearns Wolf
Rohrabacher Stenholm Young (AK)
Ros-Lehtinen Stockman Young (FL)
Roth Stump Zeliff
Roukema Talent Zimmer
Royce Tanner
NOT VOTING—6
Cubin Hall (OH) LoBiondo
Graham Houghton Rangel
0O 1548
The clerk announced the following
pairs:
On this vote:

Mr. Rangel for, with Mrs. Cubin against.

Mr. POMEROY changed his vote from
‘‘aye’ to “‘no.”

Mr. FOGLIETTA changed his vote
from ““no”” to ‘“‘aye.”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

PERSONAL EXPLANATION

Mr. LOBIONDO. Mr. Chairman, | was grant-
ed a leave of absence through 4 o'clock this
afternoon. | would like the RECORD to reflect
that had | been present | would have voted
“Yes” on rollcall No. 217, “Yes” on rollcall No.
218, “No” on rollcall No. 219, “No” on rollcall
No. 220, “Yes” on rollcall No. 221, and “No”
on rollcall No. 222.

The CHAIRMAN. It is now in order
under the rule to consider amendment
No. 7 printed in House Report 104-72.

AMENDMENT OFFERED BY MS. FURSE

Ms. FURSE. Mr. Chairman, | offer an
amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Ms. FURSE: Page 17,
strike line 22 and all that follows through
line 2 on page 18 and redesigate the succeed-
ing subsections accordingly.

The CHAIRMAN. Pursuant to the
rule, the gentlewoman from Oregon
[Ms. FURsE] and a Member opposed will
each be recognized for 15 minutes.

The Chair recognizes the gentle-
woman from Oregon [Ms. FURSE].

Ms. FURSE. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, my amendment lifts
this bill’s caps on punitive damages be-
cause the cap in this bill discriminates
against women, children, retirees, and
low-wage workers. My amendment does
not change the high standards of proof
needed to get punitive damages.
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What are punitive damages? They are
damages the court sets as a punish-
ment for conscious, flagrant indiffer-
ence to the safety of others. In the few
cases where they have been awarded,
just 15 nationwide in 1994, they have
proved to be effective. They have
caused important changes in articles
that people use or come in contact
with, and these changes have saved
lives.

This Republican bill for the very first
time ties punitive damages to eco-
nomic damages in such a way that it
discriminates because it sets these pu-
nitive damages in such a way that in-
juring a rich person is punished more
heavily than injuring a poor person. |
ask Members, is that fair? Is that the
American way of justice?

Under the Republican bill, the pun-
ishment of a conscious indifference to
the safety of a person whose economic
damages were $1 million could be
capped at $3 million. Yet the punish-
ment for the same conscious, flagrant
indifference to the safety of a person
whose economic damages were only
$10,000 would be capped at $250,000.

Why? Why would we do that? | want
to remind my colleagues that women,
children, retired persons, people who
earn less money than others would all
have far smaller economic damages
than a person who makes a great deal
of money, $1 million a year, say.

I am in favor of some cap on punitive
damages, but not a cap that discrimi-
nates against women and children and
low-wage workers.

My amendment is simply a fair
amendment. It believes that when we
punish people for their flagrant dis-
regard for the safety of the people who
use a product that they will be pun-
ished fairly. | ask a “‘yes’’ vote on the
Furse-Mink amendment.

Mr. Chairman, | reserve the balance
of my time.

Mr. HYDE. Mr. Chairman, | rise in
opposition to the Furse amendment.

The CHAIRMAN. The gentleman
from Illinois [Mr. HYDE] will be recog-
nized for 15 minutes to manage the op-
position to the Furse amendment.

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Chairman, this
amendment eliminates one of the most
important features of this bill: the cap
on punitive damages. Under section
201(b), a punitive damages award can-
not exceed three times the award for
economic loss, or $250,000, whichever is
greater. Without a cap on punitive
damages, our ability to compete in
international markets is compromised,
the settlement value of cases is in-
flated, consumers pay higher prices,
and defendants face risks out of propor-
tion to injuries sustained.

U.S. competitiveness is compromised
because many countries of the world do
not recognize the concept of punitive
damages at all. We, in the United
States, allow virtually unlimited puni-
tive damages. The settlement value of
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cases is greatly inflated because de-
fendants feel pressure to settle cases
with very tenuous liability rather than
face the possibility of high punitive
damages awards. American consumers
pay higher prices because American
businesses, from manufacturers to
service providers, factor their punitive
damages exposure into their costs.

Punitive damages are not designed to
compensate for losses. They are de-
signed to punish wrongdoers, not com-
pensate victims. The provisions in H.R.
956 do not affect, in any way, a victim’s
full recovery of complete economic
damages, such as medical costs and
lost wages, or noneconomic damages,
such as for pain and suffering and emo-
tional distress.

Even, would you believe, the Wash-
ington Post editorial staff supports pu-
nitive damages reform. Just last
Wednesday they wrote that punitive
damages reform is ‘“long overdue,
guidelines and limits must be set.”

Due process must limit States’ au-
thority to impose punitive damages. In
a recent case, Pacific Mutual Life In-
surance versus Haslip, the U.S. Su-
preme Court held that the due process
clause limits the ability of States to
impose punitive damages. The Court
expressed concern about punitive dam-
ages, which have run wild, and made it
clear that this was an area calling for
reasonable and rational reform.

Punitive damages impede quick set-
tlements. Under today’s system, puni-
tive damages vary so greatly and are so
uncertain they get in the way of quick
settlements.

These damages are a total wild card
in today’s lawsuits. Because under the
current system, no one has any idea of
what a final punitive damage verdict
might be, both sides find it difficult to
reach the agreement necessary for
speedy resolution.

I urge a ““no” vote on the Furse
amendment which removes from the
bill the reasonable limits on punitive
damage awards.

Mr. Chairman, | reserve the balance
of my time.

Ms. FURSE. Mr. Chairman, | yield
5% minutes to the gentlewoman from
Hawaii [Mrs. MINK].

(Mrs. MINK of Hawaii asked and was
given permission to revise and extend
her remarks.)

Mrs. MINK of Hawaii. Mr. Chairman,
| thank the gentlewoman for yielding
me time.

I am very proud to rise in support of
the Furst amendment which | also sub-
mitted to the Committee on Rules for
consideration. Under our system of jus-
tice, individuals who are injured have
the absolute right to go to court to
seek compensation for damages that
they have suffered. This is a basic right
under our American system of law and
it is a right that has to be defended,
and that is why the gentlewoman from
Oregon [Ms. FURSE] and | are here
today, defending the basic fundamental
right of all Americans to have the
same equal provisions of justice ap-
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plied to all of us irrespective of wheth-
er we work or do not work, whether we
are men or women, poor or rich, young
or old. The system of justice has to be
equal. This section that we are seeking
to strike from the bill is an absolute
discriminatory provision which goes
against women who are homemakers or
women who are low-wage earners, chil-
dren, elderly, and the poor in our soci-
ety.

I find it very difficult to understand
why this provision was added to the
bill except perhaps it helps insurance
companies. Because as | understand the
majority party and those that | have
worked with over the years, they are
champions, absolute champions of indi-
vidual rights. Besides that, they be-
labor the point that they do not want
interference from the Federal Govern-
ment of the rights and prerogatives of
State governments. This is exactly
what we are trying to strike out of the
bill, an absolute invasion on the pre-
rogatives of the State to decide how
they want to apply this concept of pu-
nitive damages under State law.

I believe that punitive damages are
appropriate and that the State statutes
ought to govern how they are to be ap-
plied. States have enacted them. They
have worked under punitive laws set-
ting up standards and whatever. |1 do
not understand where the justification
is for now coming in and overturning
all of these State statutes. In fact,
when you look at the records of the
number of punitive awards that have
been made in the last 25 years, there
have been only 355 such punitive dam-
age awards. Half of them have been ei-
ther reduced or overturned. So where is
this overwhelming necessity to sup-
plant the State laws with now the wis-
dom of the Congress of the United
States? | submit that the case has not
been made for such intervention.

O 1600

The courts ought to be allowed to de-
termine whether punitive damages
ought to be leveled and what the dam-
ages should be dependent on the egre-
giousness of the injuries sustained by
the victims. There should be no limits
and if there has to be one, certainly it
has to be nondiscriminatory.

Limits that are discriminatory
should be banned under any concept of
equal justice in America. Where people
are allowed to receive more damages,
punitive damages because of their eco-
nomic status, because they are a CEO
or they are a rich attorney, is simply
not fair. The economic standing of the
individual who has gone to court and
supported the concept of punitive dam-
ages and won that concept by the court
should not have those damages limited
because they are poor, because they do
not work, because they are children,
because they are women or because
they are retired. Unfortunately this
bill sets a punitive damage cap which
is unfair and only allows the rich to
have the kind of award as indicated
here in the chart.
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Mr. DOGGETT. Mr. Chairman, will
the gentlewoman yield?

Mrs. MINK of Hawaii. | yield to the
gentleman from Texas.

Mr. DOGGETT. A couple of questions
that the gentlewoman’s comments
have raised. The first one is | believe
every Member has received today a
package of old fashioned Girl Scout
cookies. Does the gentlewoman have
any understanding of why these special
interests keep hiding behind the skirts
of the Little League and outfits like
the Girl Scouts instead of fighting
their own battles?

Mrs. MINK of Hawaii. | think it is ba-
sically because they cannot stand up
on their two feet and defend what they
are doing to the women and children of
this country, so they are using mis-
chievous allegations that the Girl
Scouts support this.

Mr. DOGGETT. Will the gentle-
woman yield for another question?

Mrs. MINK of Hawaii. Yes, | yield to
the gentleman from Texas.

Mr. DOGGETT. If the young women
who are pictured on this box of Girl
Scout cookies, if they get injured and
they are scarred or maimed for life,
will they get less unless the amend-
ment is adopted than the corporate
lobbyists who sent these boxes of cook-
ies to every Member?

Mrs. MINK of Hawaii. Unless they
can prove economic damages, which
children cannot do, they will get noth-
ing, no matter how egregious the in-
jury and suffering of the children, and
I urge this amendment be adopted.

Mr. HYDE. Mr. Chairman, | am
pleased to yield 3 minutes to the dis-
tinguished gentleman from Ohio [Mr.
HOKE], a member of the committee.

Mr. HOKE. Mr. Chairman, we have
heard repeatedly over the past several
days of debate that there have been
only 350 cases in all of American his-
tory that have resulted in the assess-
ment of punitive damages and we have
just heard that in fact this movement
to try to put some sort of cap on puni-
tive damages is being brought by spe-
cial interests. But what we are not
hearing about from the other side is
the biggest special interest of all in the
U.S. Congress, and that is the special
interest of the trial lawyers. Two mil-
lion dollars was spent by the trial law-
yers in the 1993-94 cycle supporting
Democratic candidates.

Let us look at the truth about this
outrageous claim there have only been
350 cases in all of American history re-
sulting in the assessment of punitive
damages. That is complete hogwash
and they know it is hogwash. They
know there is no central list of puni-
tive damages nationwide and they can
pay for studies that will say whatever
the lawyers want to say.

The case the trial lawyers mentioned
represents a fraction of the type of
cases in which punitive damages have
been recovered. In just the last 4 years
in the State of California alone there
have been 253 jury verdicts in punitive
damages cases to the tune of $1.6 bil-
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lion, and in the past 2 years in four
other States there have been 158 puni-
tive damages alone. That is all puni-
tive damage awards in just five States
since 1990.

In order to understand the rationale
for capping punitive damages we have
to first look at the doctrine that un-
derlines punitive damages themselves.
Punitive damages are meant to be pun-
ishment for wrongdoing, the civil ana-
log to a criminal fine. As we all know
they are in addition to compensatory
damages, those are the damages that
are meant to compensate the victim
for personal injury or damage to prop-
erty. Punitive damages are a civil rem-
edy that in many ways take on the
qualities of a criminal remedy, and it
is where the civil and the criminal law
intersect.

This is why there is a fundamental
problem with not having some outer
limit on what the jury can render as
punitive damages.

In order for our system of justice to
inspire confidence in the public, it has
to be meted out in a dispassionate and
evenhanded and fairminded way which
is consistent with respect to all parties
in all situations or at least as consist-
ent as possible. But the development of
the doctrine of punitive damages in the
past several decades has actually
moved us in the opposite direction and
it has moved us in the direction of un-
predictability, not evenhandedness and
is very much subject to passions which
can be aroused by vigorous and inflam-
matory representation and counsel. To
ensure public confidence in our justice
system justice cannot be subject to ca-
pricious and unpredictable results.
This is why in criminal cases we have
never given juries the unfettered abil-
ity to set maximum fines.

Ms. FURSE. Mr. Chairman, | yield
1% minutes to the distinguished gen-
tleman from Oregon [Mr. DEFAzIO].

Mr. DEFAZIO. Mr. Chairman, in case
Members have not been following the
debate closely, it has been a great
break for Wall Street and the advice of
the day is buy insurance company
stocks because this legislation is a tre-
mendous gift to the insurance compa-
nies. The gentleman who preceded me
talked about generous contributions of
the Democrats to the trial lawyers and
consumers groups but what he forgot
was that more than 12 times as much
money flowed from insurance compa-
nies and other corporations to the Re-
publican Party. And they are getting
their payoff here today.

We are going to preempt the judg-
ment of every jury in America on this
floor today. The judgment of that side
of the aisle is better than those 12 or 10
men and women who sit in judgment of
their peers. We are throwing equal jus-
tice out the window. We are imposing
caps, we are imposing discriminatory
caps, caps that say, well, if you are a
middle-income worker or you are a
spouse or you are a child or a college
student, you are worth a lot less in
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terms of punitive damages than a cor-
porate executive.

That is what this amendment would
overturn. Otherwise we will impose
that discrimination, we will give that
benefit to the better off, enshrine it in
Federal law. We always knew the
wealthy have done better in court. Now
we are going to mandate that the
wealthy do better in court.

What about the Ford Pinto? There
has not been much discussion of that
down here today. Do my colleagues not
think there is a place for punitive dam-
ages when one of the largest corpora-
tions in the world willfully, it knows
that its product is defective and it will
cause death, and it willfully hides that.

Mr. HYDE. Mr. Chairman, | am
pleased to yield 4 minutes to the gen-
tleman from Virginia [Mr. GOODLATTE],
and 1 would hope the gentleman could
tell us some insurance companies that
cover punitive damages. My under-
standing is they will cover negligence,
but they do not cover punitive. But ap-
parently they do; the gentleman from
Oregon said so.

Mr. GOODLATTE. | thank the chair-
man for yielding me this time and 1
think he makes an excellent point.

This is a very important amendment
to defeat, and the reason it is is that it
is going to effectively limit our ability
as a country to have a due process, a
due course for setting public policy in
this country. The problem we have is
that only in recent decades has it be-
come popular to offer up through juries
multimillion dollar punitive damage
awards that have the effect of going
well beyond what juries were selected
to do. And the jury system in this
country is an excellent one. It works
very well when it is working to resolve
disputes between two or more people in
court.

But when you arbitrarily have a sys-
tem in this country where a jury in one
community in the country can impose
a multimillion dollar punitive damage
award and have the effect of changing
public policy in this country, some-
times good, sometimes not so good, as
in the case of a Mercedes Benz scratch
on a vehicle where a multimillion-dol-
lar award is made.

And how about this case that Justice
Lewis Powell wrote about involving an
insurance company that appealed a
jury’s punitive damage award of $3.5
million on its alleged bad faith failure
to pay $1,650.22 on a $3,000 insurance
claim. Now where is the predictability
and fairness of this to anybody doing
business in this country, large business
or small, to say that when you have a
$3,000 insurance policy, and one of your
many thousands of employees screws
up and does not pay $1,650, that some-
body should be liable for $3.5 million?
What kind of windfall is that to the
plaintiff in that case? It is absolutely
inappropriate and it should not be al-
lowed. That is why these caps are im-
portant.

The gentlewoman makes a point that
there is discrimination in the way this
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is imposed, because somebody who has
larger economic damages will receive
more than somebody who has smaller
economic damages.

In point of fact it could be the re-
verse, though, because an executive
could have very small economic dam-
ages and a janitor could have very high
medical bills and lost income and so on
if it goes for many years.

But notwithstanding that point, let
me point out this: We can cure this
problem by adopting the amendment
that is coming up shortly. Why should
the plaintiff receive punitive damages
in the first place? The plaintiff is re-
warded for economic damages. That is
the lost income they have. That is the
lost future income they have. That is
the medical bills they have and other
out-of-pocket expenses. In addition,
though, they are entitled to non-
economic damages for pain and suffer-
ing.

This is something that is beyond
what the plaintiff has lost, both in
terms of their pain and in terms of
their actual loss, and it ought to be
going to a public good, if it is indeed
intended to punish somebody.

We can solve this by adopting the
Hoke amendment which gives the pre-
ponderance of punitive damage awards
to the State, to the State Treasury for
the general public good. That is what
should be done with the punitive dam-
age awards we allow underneath the
caps and that will solve the problem of
discrimination, because plaintiffs are
given compensation based on economic
damages and noneconomic damages
and not based upon punitive damage
awards.

That is what Justice Powell pointed
out when he wrote that ‘‘Alabama’s
system,’”” that is where that award was
made, ‘“like that employed by other
States that permit punitive damages,
invites punishment so arbitrary as to
be virtually random: In each case, the
amount of punitive damages is fixed
independently, without reference to
any statutory limit or the punishment
applied in any other case.” Jurors
award punitive damages cases, they de-
termine the dollar amount between
zero and infinity. “This grant of
standardless discretion to punish has
no parallel in our system of justice. In
the Federal system and in most States
criminal fines are imposed by judges,”
and | oppose the amendment.

Ms. FURSE. Mr. Chairman, | yield
1% minutes to the gentleman from New
York [Mr. HINCHEY].

Mr. HINCHEY. Mr. Chairman, there
is no doubt that our legal system can
and should be improved. But this meas-
ure like so much of the Contract With
America, goes too far. It is extreme, it
is radical and it is unfair. It would
deny people their opportunity to go to
court to get justice.

Let me tell you a story of a person
who lives near my district. Alice
Hayes, 57 years old, worked on an as-
sembly line all her life, went to work
one day in the plastics molding fac-
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tory, stuck her hands in the machine
to remove the plastic mold, and the
machine came down on those hands
and severed them and her forearms as
well. Alice Hayes no longer has her
hands and no longer has her forearms;
she will never get those hands back.
But under the present law in New
York, she at least has the opportunity
to get justice. Under this bill she will
lose both, her hands and the oppor-
tunity for justice.

This amendment at least provides
some opportunity for punitive dam-
ages, so that she could be somewhat
compensated for the loss that she has
sustained. This bill will deny that op-
portunity.

This amendment should be passed.

Furthermore, this bill ought to be de-
feated.

There was another instance, an ele-
mentary school in Coldenham in which
one day the cafeteria wall collapsed
and the roof came crashing down on
the children in that school. A number
of them lost their lives, others were in-
jured.

This bill will prevent them from get-
ting the opportunity for justice.

The amendment should be passed.

The bill should be defeated.

Ms. FURSE. Mr. Chairman, | yield 1
minute to the gentlewoman from New
York [Ms. VELAZQUEZ].

Ms. VELAZQUEZ. Mr. Chairman, |
thank the gentlewoman for vyielding
time to me.

Mr. Chairman, | rise in strong sup-
port of the amendment. The cap on pu-
nitive damages is one of the most
antiwomen extreme Republican meas-
ures introduced this year. It must be
removed.

Contraceptives, breast implants, and
other pharmaceutical products have
been put on the market, and later
found to cause very serious injury to
millions of women. Punitive damages
are often the only thing that saves mil-
lions of others.

A. H. Robbins implanted over 2 mil-
lion women with Dalkon Shields—even
though the company knew that they
could develop a life-threatening uter-
ine infection. After large punitive dam-
age awards, they quickly pulled the
IUD from the market.

Juries award punitive damages when
manufacturers act with extreme reck-
lessness, or conscious disregard of
harm. Large awards encourage compa-
nies to quickly pull dangerous products
from the shelves. They deter others
from selling harmful devices.

Punitive damages save lives—often
women’s lives. | urge my colleagues to
vote for this amendment, and remove
one of the worst antiwomen measures
considered by this Congress.

O 1615

Ms. FURSE. Mr. Chairman, | yield 1
minute to the gentlewoman from Texas
[Ms. JACKSON-LEE].

Ms. JACKSON-LEE. | thank the gen-
tlewoman for yielding this time to me.
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Mr. Chairman, | rise to ask the real
question as to what we are doing here
today. First of all, because | think that
we are misleading the American people
by saying that by this amendment we
are removing the element of protection
under punitive damages. The States
are already handling this.

What this amendment does is it rec-
ognizes needs of women and children,
and it particularly helps me to address

the questions of Marilyn, a loving
grandmother in my district in my
hometown of Houston, TX, whose

faulty silicon breast implants have
caused her total disability and agony.

Marilyn’s daughter, Theresa, also
suffers from severe neurological dis-
orders that have been passed on to her
by her mother. And as Theresa breast-
fed her three children, Marilyn’s 5-
year-old granddaughter now shows
symptoms of silicon poisoning.

Do we not realize that since 1965 to
1990 there have only been approxi-
mately 358 punitive damages cases, and
most of them have been overturned?
The real question is that we must look
at whom we are trying to address, busi-
ness to business? We are willing to do
tort reform and help them, but we are
also going to abuse our women and
children in the process.

Ms. FURSE. Mr. Chairman, | yield
such time as he may consume to the
distinguished gentleman from Michi-
gan [Mr. CONYERS].

(Mr. CONYERS asked and was given
permission to revise and extend his re-
marks.)

Mr. CONYERS. Mr. Chairman, | rise
in strong support of this important
Furse amendment.

Mr. Chairman, one of the most revealing
features in the Republican Contract With
America is the limit on punitive damages. Be-
cause this limit will take away one of the most
effective means of protecting Americans from
the products that will kill, maim, induce steril-
ity, or otherwise injure.

Of course, the most profound lie being told
about punitive damages is that they are
awarded too often. The truth is that punitive
damages are awarded only in rare cases. Be-
tween the years 1965 and 1990, there were
just 355 punitive damage awards in product li-
ability cases. Excluding asbestos cases, there
were an average of only 11 such awards each
year, many of which were reduced on appeal.

In exchange for the rare egregious cases
that punitive damages are assessed, there are
immeasurable gains in public safety. That's
right, this limit on punitive damages to three
times economic loss or $250,000 is a massive
assault on public safety. | ask you to listen
closely and | will tell you why.

Parents of America listen to this. In 1980 a
darling 4-year-old girl was permanently
maimed with second and third degree burns
when her highly flammable pajamas caught
fire. She merely reached across the kitchen
stove to turn off a timer. Company officials
were quoted as saying they new the pajamas
were unreasonably flammable, and that mak-
ing them flame retardant was economically
feasible. But they failed to take the steps
needed to protect the little girl. It took the
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sanction of punitive damages to get the com-
pany to act responsibly and make children’s
pajamas safe.

Women of America remember the crime of
super-absorbent tampons and toxic shock.
The manufacturers of Playtex’s super-absorb-
ent tampons knew, according to the 10th Cir-
cuit Court's findings, that their product could
increase the risk of toxic shock but, according
to the 10th Circuit Court, “deliberately dis-
regarded studies and medical reports linking
high absorbance tampons fibers with in-
creased risk of toxic shock.” Countless of in-
nocent women suffered. It took $10 million in
punitive damages to force Playtex to take the
deadly product off the market. This is the type
of crime the Republican contract would allow
to go unchecked.

Women of America will also remember
breast implants that manufacturers knew were
not safe. Women were left in wheelchairs,
weak, ill, and disabled for life. Punitive dam-
ages got these off the market.

And for anyone who likes the outdoors, lis-
ten to this. Had this bill been law during the
Exxon Valdez, the punitive damage limit would
have shielded Exxon’s liability to just $860 mil-
lion, the equivalent of 4 minutes of Exxon’s
annual revenues.

And even worse, the punitive damages limit
preempts all State punitive damages laws.
This bill will limit punitive damages in State ac-
tions for sexual abuse of children [New Jersey
Stat. Ann Sec. 26:5C-14], Drunk Driving [Min-
nesota], for the selling of drugs on minors [llli-
nois], and for much else at the State level.

This bill's obnoxiousness does not end
there. It is patently discriminatory against
women as well as middle and low wage earn-
ers. That's because punitive damages are cal-
culated by economic damages alone, with
noneconomic damages like the loss of repro-
ductive ability being totally discounted. If an in-
surance executive making $1 million and a
middle-class housewife who stays at home
taking care of her family are both injured by
the same product, the insurance executive
would be eligible for $3 million in punitive
damages, whereas the housewife eligible for
only $250,000, less than 10 percent. This
would be so even if the injury resulted in the
woman'’s sterility.

Where is this new majority’'s commitment to
fighting these types of crime. Why such the
rhetoric when it comes to stopping crime that
occurs in the streets, but not crimes that occur
in our commercial relations.

Without this amendment, this bill will se-
verely limit the rights of States trying to stop
child sexual abuse, of women whose repro-
ductive organs will be vastly undervalued, of
average working Americans who depend on
our laws to deter the biggest corporations from
injuring us with defective products. | urge sup-
port of the amendment.

Ms. FURSE. Mr. Chairman, | yield 1
minute to the gentleman from Massa-
chusetts [Mr. MARKEY].

Mr. MARKEY. | thank the gentle-
woman for yielding this time to me.

Mr. Chairman, if we take the case
which is before us and we change it
just slightly, the business executive
who was mowing the lawn and his 15-
year-old son or daughter was mowing
the lawn and the engine of the lawn-
mower exploded, blinding the execu-
tive, blinding the daughter, the meas-
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ure of damages now would be, under
this punitive new standard, that the
executive could collect his $3 million
as a punitive damage. The girl, the
daughter, could only collect whatever
the jury might think she might be en-
titled to, but capped at her economic
worth, which is $5 an hour, which is
what her mother or father was paying
her to mow the lawn.

The point of a punitive suit being to
send a signal to the entire lawnmower
industry to fix this engine. Now, who
should collect? It should be that little
girl, not some socialistic scheme that
gives the money back to the States. It
should be to that girl who had the
courage to bring the case.

Mr. HYDE. Mr. Chairman, | yield 3
minutes to the gentleman from lowa
[Mr. GANSKE].

While Mr. GANSKE is approaching the
well, I might add that the case that the
gentleman from Massachusetts [Mr.
MARKEY] mentioned, the lifetime dimi-
nution of earnings for the young girl,
would amount to a lot more than what
the gentleman has on the chart.

Mr. GANSKE. | thank the Chairman
for yielding this time to me.

Mr. Chairman, | rise to speak against
the amendment and in support of the
bill.

For 2 days now, the opponents of this
bill have brought up the issue of breast
implants.

Now, although | disagree with their
interpretation of the facts, | think the
issue of silicon silastic is a good exam-
ple of why we need a product liability
bill.

There has been a tremendous amount
of disinformation on this issue. | can
speak from personal experience. My
mother had breast cancer when she was
23 years old. She had a breast recon-
struction about 8 years ago.

I have personally reconstructed over
200 women who have had mastectomies
for cancer.

The science shows a couple of things:
First, there is no correlation between
silicon implants and cancer. There is
no correlation between silicon im-
plants and autoimmune diseases, as at-
tested to by the recent statement by
the American College of
Rheumatology.

But | think a bigger issue—and we
can disagree with these things—but the
bigger issue is this: If you get into a
situation where a jury is making this
kind of decision as to whether a whole
class of products will be available or
not, then that jury is legislating. And
what we have is a situation then where,
if we lose, a type of class of medical
products, silicon silastic, for example,
is the basic material for such things as
in-dwelling catheters for cancer pa-
tients. It covers cardiac pacemaker
batteries, for example. It is a material
that makes cerebral spinal fluid shunts
for babies who have hydroencephalitis.

The point is that if you have a dis-
agreement on a material, the proper
procedure would be for this to go
through a regulatory agency process,
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have a cost-benefit scientific analysis,
and if there is a disagreement, then
you bring that on to the floor of the
legislature to be debated.

I think the issue is really this: that
when we get involved with some of the
scientific issues, let us go through a
regulatory process, debate it on the
floor of Congress. But the situation
with the punitive damages is that one
jury out of 100 will make such a huge
award that their action, then, is mak-
ing a determination for the whole rest
of the country in terms of a whole class
of products.

That is why | would urge my col-
leagues to reject this amendment and
to vote for the bill.

Ms. FURSE. Mr. Chairman, | would
like to close by saying that this is such
a simple amendment. In this amend-
ment we are not talking about whether
there should be punitive damages. The
Speaker who came before me | do not
think realizes that for punitive dam-
ages you have to prove conscious, fla-
grant indifference to the safety of oth-
ers.

What my amendment says is, if you
have two cases, two cases with the
same injury, the same guilt, you
should have the same punishment.

But under H.R. 956, the Republican
bill, if you have two cases with the
same injury, the same guilt, you get
different punishments. Why is that?
That is not justice as we know it in
America.

| ask people to vote for my amend-
ment. What my amendment says is
that every person injured has the right
to the same treatment under the law.

I thank the gentleman and vyield
back.

Mr. HYDE. Mr. Chairman, | yield the
remainder of the time to the distin-
guished gentleman from Wisconsin
[Mr. SENSENBRENNER].

Mr. SENSENBRENNER. Mr. Chair-
man, the people who support this
amendment would have everyone be-
lieve that unless the amendment is
adopted, we are taking away peoples’
rights to sue. That is not the case.
There is a constitutional right to sue,
and even if we wanted to take that
away, which we do not, that could not
be taken away under the Constitution.

Second, those who support the
amendment would have everyone be-
lieve that there is a different standard
of justice that is applied. That is not
true either. The jury makes the deter-
mination of economic damages based
upon the evidence that is placed before
it. That jury cannot discriminate based
upon race, based upon age, or based
upon gender. It is based upon the evi-
dence that is introduced in that trial
and admitted into evidence. And they
make the determination on what the
economic damages are, and they issue
a verdict that will make a plaintiff who
has been a victim of the negligence of
another, whole.

What we are talking about here is pu-
nitive damages which are over and
above making the injured party whole,
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in placing a cap on those punitive dam-
ages. Punitive damages are not in-
tended as compensation, they are in-
tended to be punishment. In the case of
Browning Ferris Industries versus
Kelso, 1989, all nine members of the Su-
preme Court of the United States ex-
pressed concern regarding punitive
damages. Those justices are not ex-
tremists, those justices are not Repub-
licans, those justices look at the law in
the cases that come before them.

Justice Brennan, who is hardly a
rightwing extremist, and countless
other members of the Court have stat-
ed time and time again that punitive
damages are for punishment of aggra-
vated conduct and are a windfall to the
plaintiffs.

The impact of such a windfall recov-
ery is both unpredictable and at times
substantial, said the court in Newport
versus Fall Concerts, 1981. “‘Juries as-
sess punitive damages in wholly unpre-
dictable amounts bearing no necessary
relation to the actual harm caused,”
said the Supreme Court in Gertz versus
Robert Welsh, Inc., 1974.

Let us put some sense in this area.
Let us reject the Furse amendment.

The CHAIRMAN. All time has ex-
pired.

The question is on the amendment
offered by the gentlewoman from Or-
egon [Ms. FURSE].

The question was taken; and the
Chairman announced that the ayes ap-
peared to have it.

RECORDED VOTE
Ms. FURSE. Mr. Chairman, I demand
a recorded voter.
A recorded vote was ordered.
The vote was taken by electronic de-
vice, and there were—ayes 155, noes 272,
not voting 7, as follows:

[Roll No. 223]
AYES—155

Abercrombie English LaFalce
Ackerman Eshoo Lantos
Andrews Evans Laughlin
Baldacci Farr Levin
Barcia Fattah Lewis (GA)
Becerra Fields (LA) Lipinski
Beilenson Filner Lofgren
Bentsen Flake Lowey
Berman Foglietta Luther
Bishop Ford Maloney
Bonior Fox Manton
Borski Frost Markey
Brown (CA) Furse Mascara
Brown (FL) Gejdenson Matsui
Brown (OH) Gephardt McDade
Bryant (TX) Gibbons McDermott
Clay Gonzalez McHale
Clayton Green McKinney
Clyburn Gutierrez Meehan
Coble Hall (OH) Meek
Coleman Hastings (FL) Mfume
Collins (IL) Hefner Miller (CA)
Collins (MI) Hilliard Mineta
Conyers Hinchey Minge
Costello Holden Mink
Coyne Hoyer Moakley
de la Garza Istook Murtha
DeFazio Jackson-Lee Nadler
DelLauro Jefferson Neal
Dellums Johnson (SD) Oberstar
Deutsch Johnson, E. B. Olver
Dicks Johnston Ortiz
Dingell Kanjorski Owens
Dixon Kennedy (MA) Pallone
Doggett Kennedy (RI) Pastor
Doyle Kennelly Payne (NJ)
Durbin Kildee Pelosi
Engel Klink Pomeroy

Poshard
Rahall
Reynolds
Richardson
Rivers
Rose
Roybal-Allard
Rush

Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott

Allard
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Barrett (WI)
Bartlett
Barton
Bass
Bateman
Bereuter
Bevill
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Boucher
Brewster
Browder
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Cardin
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clement
Clinger
Coburn
Collins (GA)
Combest
Condit
Cooley

Cox
Cramer
Crane
Crapo
Cremeans
Cunningham
Danner
Davis

Deal
DeLay
Diaz-Balart
Dickey
Dooley
Doolittle
Dornan
Dreier
Duncan
Dunn
Edwards
Ehlers
Ehrlich
Emerson
Ensign
Everett
Ewing
Fawell
Fazio
Fields (TX)
Flanagan
Foley
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Serrano
Skaggs
Skelton
Slaughter
Stark
Stokes
Studds
Stupak
Tejeda
Thompson
Thurman
Torres
Traficant
Tucker

NOES—272

Fowler
Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Gordon
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hamilton
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke

Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde

Inglis
Jacobs
Johnson (CT)
Johnson, Sam
Jones
Kaptur
Kasich

Kim

King
Kingston
Kleczka
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
LoBiondo
Longley
Lucas
Manzullo
Martinez
Martini
McCarthy
McCollum
McCrery
McHugh
Mclintosh
McKeon
McNulty
Menendez
Metcalf
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Velazquez
Vento
Visclosky
Ward
Waters
Watt (NC)
Waxman
Williams
Wilson
Wise
Woolsey
Wyden
Yates

Meyers
Mica
Miller (FL)
Molinari
Mollohan
Montgomery
Moorhead
Moran
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Obey

Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Reed
Regula
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Smith (MlI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Spratt
Stearns
Stenholm
Stockman
Stump
Talent
Tanner
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Thomas
Thornberry
Thornton
Tiahrt
Torkildsen
Torricelli
Towns
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Upton Watts (OK) Wolf
Volkmer Weldon (FL) Wynn
Vucanovich Weldon (PA) Young (AK)
Waldholtz Weller Young (FL)
Walker White Zeliff
Walsh Whitfield Zimmer
Wamp Wicker

NOT VOTING—7
Cubin Livingston Rangel
Forbes Mclnnis
Kelly Morella

0O 1646

The Clerk announced the following
pairs: On this vote:

Mr. Rangel for, with Mr. Forbes against.

Mr. CHAPMAN and Mr. TORRICELLI
changed their vote from ‘‘aye’ to ‘‘no.”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

PERSONAL EXPLANATION

Mrs. KELLY. Mr. Chairman, | voted “nay”
on the Furse amendment to H.R. 956, Com-
mon Sense Product Liability and Legal Reform
Act, but my vote did not register by the elec-
tronic voting device.

PERSONAL EXPLANATION

Mr. McINNIS. Mr. Chairman, | was unable
to vote on rollcall Vote No. 223 because | was
serving as the chairman pro tem of the Com-
mittee on Rules, during this vote. Had | been
present, | would have voted “no” on the
amendment offered by Representative FURSE.

The CHAIRMAN. It is now in order to
consider amendment No. 8 printed in
House Report 104-72.

AMENDMENT OFFERED BY MR. HYDE

Mr. Chairman, | offer an amendment
at the desk, made in order under the
rule.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. HYDE: Page 3,
line 12, strike ‘“‘are’” and insert “‘is”’

Page 3, line 15, strike ‘“‘protect’ and insert
‘“‘project”.

Page 3, line 23, strike ‘‘and is costing’’ and
insert “‘causing’’.

Page 4, line 18, strike ‘‘transactions’ and
insert “‘transaction’.

Page 8, beginning in line 2, strike “‘Except
as provided in subsection (c) in”” and insert
“In”.

Page 8, line 11, strike ‘“the’”” and insert “‘a’".

Page 18, redesignate subsection (e) as sub-
section (f) and insert after line 16 the follow-
ing:

(e) EXCEPTION.—

(1) REASONABLE CARE.—A failure to exer-
cise reasonable care in selecting among al-
ternative product designs, formulations, in-
structions, or warnings shall not, by itself,
constitute conduct that may give rise to pu-
nitive damages.

(2) AWARD OF OTHER DAMAGES.—Punitie
damages may not be awarded in a product li-
ability action unless damages for economic
and noneconomic loss have been awarded in
such action. For purposes of this paragraph,
nominal damages do not constitute damages
for economic and noneconomic loss.

Page 18, line 17, strike ‘“‘CONSIDERATION”’
and insert ‘“CONSIDERATIONS”.

Page 29, in lines 8 and 12, strike “‘has’ and
insert “*has or should have”.
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MODIFICATION TO AMENDMENT OFFERED BY MR.

HYDE
Mr. HYDE. Mr. Chairman, | ask
unanimous consent to delete lines 1

through 9 on page 1 of my amendment
in subparagraph E, and on page 2, lines
1 through 4.

The CHAIRMAN. The Clerk will re-
port the modification.

The Clerk read as follows:

Modification to amendment offered by Mr.
HYDE: Strike out ‘‘Page 18, redesignate’ and
all that follows through the proposed new
subsection (e) of section 201.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Ilinois?

Mr. CONYERS. Mr. Chairman, re-
serving the right to object, I want to
commend the gentleman from Illinois
[Mr. HYDE] for this modification, which
has come about as a result of the dis-
cussions between our staffs. | think
this is a very important deletion, be-
cause it makes the amendment more
technical and takes out the part that
was giving us a lot of trouble. I com-
mend the gentleman.

Mr. Chairman, | withdraw my res-
ervation of objection.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Ilinois?

There was no objection.

The CHAIRMAN. The amendment is
modified.

The text of the amendment, as modi-
fied, is as follows:

Amendment offered by Mr. HYDE, as modi-
fied: Page 3, line 12, strike ‘“‘are’” and insert

Page 3, line 15, strike ‘“‘protect’ and insert
‘“‘project”.

Page 3, line 23, strike ‘‘and is costing’’ and
insert “‘causing”’.

Page 4, line 18, strike ‘‘transactions’ and
insert “‘transaction’.

Page 8, beginning in line 2, strike “Except
as provided in subsection (c), in” and insert
“In’.

Page 8, line 11, strike ‘‘the’” and insert “‘a’".

Page 18, redesignate subsection (e) as sub-
section (f) and insert after line 16 the follow-
ing:

Page 18, line 17, strike ‘‘CONSIDERATION”
and insert ‘““CONSIDERATIONS’".

Page 29, in lines 8 and 12, strike ““has’ and
insert “‘has or should have”.

The CHAIRMAN. Pursuant to the
rule, the gentleman from Illinois [Mr.
HYDE] is recognized for 5 minutes, and
a Member in opposition will be recog-
nized for 5 minutes.

The Chair recognizes the gentleman
from Illinois.

Mr. HYDE. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, this amendment con-
sists primarily of technical corrections
to the text of H.R. 1075. It is almost ex-
clusively technical in nature.

In section 101, Findings and Pur-
poses, the amendment changes the
tense of words, corrects typographical
errors, and makes a plural word sin-
gular.

In section 105, Misuse or Alteration,
it removes the reference to a nonexist-
ent subsection (c) and says ‘“‘a’”’ defend-
ant, rather than ‘‘the’’ defendant.
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In the heading for subsection 201(f)
the amendment makes the word ‘““Con-
sideration’ plural, because there is a
list of nine different factors that the
jury is directed to consider.

In section 303 which is the Defini-
tions section of the Biomaterials Sup-
pliers title, the amendment makes it
clear that a person would not be a
“biomaterials supplier” within the
meaning of title Ill, if it has “‘or should
have’ registered with the Secretary of
Health and Human Services pursuant
to section 510 of the Federal Food,
Drug, and Cosmetic Act, or has ‘“‘or
should have’ included a medical device
on the list of devices filed with the
Secretary of HHS pursuant to section
510(j) of the same law.

Mr. CONYERS. Mr. Chairman, | move
to strike the requisite number of
words.

The CHAIRMAN. Without objection,
the gentleman from Michigan [Mr.
CONYERS] can claim the 5 minutes in
opposition to the amendment.

There was no objection.

Mr. CONYERS. Mr. Chairman, | do
so, and | yield myself such time as |
may consume. Mr. Chairman, | agree
that the interpretation given by the
chairman of the Committee on the Ju-
diciary is correct. | think the gen-
tleman has facilitated this, with a lot
of time being saved by his having made
the deletion. We have no objection to
the technical amendment, and urge
support of the amendment.

| yield back the balance of my time.

Mr. HYDE. Mr. Chairman, | vyield
back the balance of my time.

The CHAIRMAN. The question is on
the amendment offered by the gen-

tleman from Illinois [Mr. HYDE] as
modified.
The amendment, as modified, was
agreed to.

The CHAIRMAN. It is now in order to
consider amendment No. 9 printed in
House Report 104-72.

AMENDMENT OFFERED BY MR. OXLEY

Mr. OXLEY. Mr. Chairman, | offer an
amendment made in order pursuant to
the rule.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. OXLEY: Page 19,
insert after line 19 the following:

(f) DRUGS AND DEVICES.—

(1)(A) Punitive damages shall not be
awarded against a manufacturer or product
seller of a drug (as defined in section 201(g)(1)
of the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 321(g)(1)) or medical device (as de-
fined in section 201(h) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321(h))
which caused the claimant’s harm where—

(i) such drug or device was subject to pre-
market approval by the Food and Drug Ad-
ministration with respect to the safety of
the formulation or performance of the aspect
of such drug or device which caused the
claimant’s harm or the adequacy of the
packaging or labeling of such drug or device,
and such drug was approved by the Food and
Drug Administration; or

(ii) the drug is generally recognized as safe
and effective pursuant to conditions estab-

H2941

lished by the Food and Drug Administration
and applicable regulations, including pack-
aging and labeling regulations.

(B) Subparagraph (A) shall not apply in
any case in which the defendant, before or
after pre-market approval of a drug or de-
vice—

(i) intentionally and wrongfully withheld
from or misrepresented to the Food and Drug
Administration information concerning such
drug or device required to be submitted
under the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.) or section 351 of the
Public Health Service Act (42 U.S.C. 262) that
is material and relevant to the harm suffered
by the claimant, or

(ii) made an illegal payment to an official
or employee of the Food and Drug Adminis-
tration for the purposes of securing or main-
taining approval of such drug or device.

(2) PACKAGING.—In a product liability ac-
tion for harm which is alleged to relate to
the adequacy of the packaging (or labeling
relating to such packaging) of a drug which
is required to have tamper-resistant packag-
ing under regulations of the Secretary of
Health and Human Services (including label-
ing regulations related to such packaging),
the manufacturer of the drug shall not be
held liable for punitive damages unless the
drug is found by the court by clear and con-
vincing evidence to be substantially out of
compliance with such regulations.

The CHAIRMAN. Pursuant to the
rule, the gentleman from Ohio [Mr.
OxLEY] will be recognized for 20 min-
utes, and a Member opposed to the
amendment will be recognized for 20
minutes.

The Chair recognizes the gentleman
from Ohio [Mr. OXLEY].

Mr. OXLEY. Mr. Chairman, | rise to
offer the bipartisan FDA defense
amendment, along with my colleagues
Mr. COBURN, Mr. BURR, Mr. TAUZIN, Mr.
BREWSTER, and Mr. STENHOLM.

Mr. Chairman, the amendment states
simply that when the manufacturer of
a drug or medical device receives pre-
market approval from the FDA and
complies with all post-approval report-
ing requirements, the manufacturer
will not be liable for punitive damages
in a civil suit.

The amendment protects the rights
of plaintiffs to receive full compen-
satory damages, including pain and
suffering. Punitive damages are not
compensatory. They are intended to
punish malicious conduct. To bring a
drug from the laboratory to the mar-
ketplace takes on average 9% years and
costs manufacturers $350 million. The
sponsors and supporters of this amend-
ment believe that compliance with the
process, and post-approval reporting
requirements, clearly demonstrate a
lack of malice. Punitive damages are
quasi-criminal in nature, and careful
adherence to an expensive 10-year proc-
ess is certainly not criminal.

Members have asked me, what if the
manufacturer knows the drug is dan-
gerous, but still goes through the proc-
ess and gets FDA approval? The de-
fense is denied in that case, as it is
when a manufacturer discovers a prob-
lem after approval. The defense only
applies when the maker of the drugs or
device acts in good faith and discloses
all relevant information.
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This amendment is needed to provide
some predictability for liability in the
development of life-saving drugs and
medical devices. Because of our liabil-
ity lottery, drugs are more expensive
in the United States than almost any-
where on Earth. Products are kept off
the market, or withdrawn after intro-
duction. The effect of our liability sys-
tem on drugs and medical devices was
recently summarized by the American
Medical Association:

Innovative new products are not being de-
veloped or are being withheld from the mar-
ket because of liability
concerns * * * Certain older technologies
have been removed from the market not be-
cause of sound scientific evidence indicating
lack of safety or efficacy, but because prod-
uct liability suits have exposed manufactur-
ers to unacceptable financial risks.

Mr. Chairman, writing on punitive
damage damages, Justice Lewis Powell
said, ‘““* * * punitive damages invite
punishment so arbitrary as to be vir-
tually random.”

Faced with a threat of random pun-
ishment, many manufacturers are un-
derstandably reluctant to put a new
drug or device on the market. Our
amendment says to them invest $350
million, wait 9% years, obtain FDA ap-
proval, observe all reporting require-
ments, disclose fully, and we will say
you did not act wantonly or mali-
ciously. If your product causes injury,
you are responsible for compensation.
That determines the difference be-
tween economic and noneconomic and
punitive damages. The plaintiff will be
able to recover economic and non-
economic damages.

This amendment is common sense
and deserves the support of this body. |
urge my colleagues to support this
amendment.

Mr. Chairman, | reserve the balance
of my time.

O 1700

The CHAIRMAN. Is there a Member
who wishes to manage opposition to
the amendment?

Mr. DINGELL. Mr. Chairman, | do.

The CHAIRMAN. The gentleman
from Michigan [Mr. DINGELL] is recog-
nized for 20 minutes.

Mr. DINGELL. Mr. Chairman, | yield
myself 4 minutes.

Mr. Chairman, the FDA defense has
been a topic of considerable discussion
and controversy over the years. In the
past | have supported the adoption of
provisions affording the FDA defense.
This was done based on my belief that
strong support and appropriate over-
sight by the Congress would enable the
FDA to provide thoughtful, careful re-
view for drug and medical device ap-
provals and scrupulous post-market
surveillance, all of which are essential
to the protection of the American con-
suming public.

If this were to be the case, there
would be no question but what Con-
gress should afford the FDA approval
as a defense against punitive damages.
Regrettably, that appears not, how-
ever, to be the case. Times have
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changed and it appears that congres-
sional support for FDA and support for
a strong, viable, adequately-funded,
well-staffed agency is at risk at this
particular time.

We have been hearing about
privatizing, cutting back, reducing and
eliminating FDA. It is my strong belief
that until these questions have been
satisfactorily resolved and until we are
satisfied that FDA approval really
means something, that we should not
then afford a weakening of the civil
suit process which affords protection to
the American consumer from mis-
behavior by manufacturers of devices
and prescription pharmaceuticals.

The ability of FDA to properly proc-
ess the business before them, to see to
it that the new drugs are properly ap-
proved, that all information necessary
is produced, to see to it that there is no
deceit or duplicity in the offer, to see
to it that there are no changes in the
drugs as manufactured, to see to it
that the Food and Drug Administra-
tion’s requirement for good manufac-
turing practices be met during the
manufacturing of the drugs is abso-
lutely essential to consumer safety. If
that is to be tampered with or impaired
with through the budget process or
through actions of Congress or through
less than vigorous enforcement by the
administration because of lack of ade-
quate funds or because of congressional
pressure, then clearly this kind of
amendment is not in the public inter-
est.

I would urge, therefore, that until we
have seen more fully the state of af-
fairs with regard to the strength and
the adequacy of FDA supervision of
new drugs, new drug applications, and
with regard to the safety and adequacy
of supervision by FDA of devices, that
this Congress should not relax the su-
pervision that is given to manufactur-
ers of both devices and prescription
pharmaceuticals until we are more
sure that the protections of FDA are
meaningful and have not been impaired
by budget cuts, by reductions in the
authority of the agency, by roll back of
the abilities of the agency to carry out
its responsibility or by actions like
those taken more recently by the Con-
gress in setting up cost-benefit analy-
ses and things of that kind. Those are
actions which are inimical to good pro-
tection of the consumer and to assur-
ances of adequate safety, because if
FDA must take that length of time to
do these things, they will not be look-
ing at the question of safety of pre-
scription pharmaceuticals or devices
from the standpoint only of health and
safety of the individual who purchases
that commodity.

Mr. Chairman, | reserve the balance
of my time.

Mr. OXLEY. Mr. Chairman, | yield 1
minute to the gentleman from North
Carolina [Mr. BURR].

Mr. BURR. Mr. Chairman, | rise
today in support of the FDA exemption
amendment. In the past several weeks,
we have made many efforts to stream-
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line government and to eliminate un-
necessary duplication. This is another
area where we can effectively do just
that.

The Food and Drug Administration
has been charged with scientifically
weighing the risks and benefits that go
along with the development of pharma-
ceuticals and medical devices. Anyone
would be hard pressed to successfully
argue that randomly selected tort ju-
ries are more qualified to reach these
difficult, scientific conclusions.

Progress comes with a certain degree
of risk. Opponents of this amendment
have argued that it will limit the abil-
ity of those harmed by a minimal risk
factor to receive compensatory and
non-economic damages such as pain,
suffering, and lost wages.

This amendment does not preclude
their right to just compensation.

By offering this exemption from pu-
nitive damages, our amendment will
allow many people to reap the benefits
of drugs and devices that companies
have not manufactured, for fear of liti-
gation.

Support life drug research. Support a
scientific balance between benefits and
risk. Support the Oxley-Burr-Coburn-
Tauzin-Brewster-Stenholm amendment
to H.R. 1075.

Mr. DINGELL. Mr. Chairman, 1 yield
2 minutes to the gentleman from Vir-
ginia [Mr. ScoTT].

Mr. SCOTT. Mr. Chairman, | just
wanted to cite a case of corporate
wrongdoing that would benefit by the
passage of this amendment as an exam-
ple of why it should not pass. This is
the O’Gilvie versus International
Playtex case from Kansas, 1985, where
Playtex voluntarily removed from the
market tampons linked to toxic shock
syndrome after a Federal court jury
awarded compensatory and punitive
damages. A Kansas woman died from
toxic shock syndrome using the compa-
ny’s super-absorbent tampons.

Playtex had complied with FDA reg-
ulations. It had gotten that approval
fair and square. However, the jury
found that the FDA requirements only
set minimum standards and mere com-
pliance with those standards had been
inadequate under the circumstances.

Mr. Chairman, the 10th circuit, in re-
viewing the case on appeal, found that
there is an abundance of evidence that
Playtex deliberately disregarded stud-
ies and medical evidence linking high-
absorbency tampon fibers with in-
creased risk of toxic shock at a time
when other manufacturers were re-
sponding to this information by modi-
fying or withdrawing their product.
Moreover, there is evidence that
Playtex deliberately sought to profit
from this situation by advertising the
effectiveness of its high-absorbency
tampons when it knew that other
manfacturers were reducing the ab-
sorbencies of their products due to the
evidence of casual connection between
high absorbency and toxic shock.

Mr. Chairman, consumers are now
protected from this product. With the
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passage of this amendment, we will be
turning the clock back on consumer
protection. Unfortunately, it is con-
sistent with the loser pays and limits
on awards and other discouragements
from people bringing these meritorious
suits to protect the consumer from
these products.

I hope we will defeat the amendment.

Mr. OXLEY. Mr. Chairman, | yield 1
minute to the gentleman from Okla-
homa [Mr. CoBURN].

Mr. COBURN. Mr. Chairman, | want
to thank the gentleman from Virginia
for bringing this up for in fact that is
a misconception on the case against
the Playtex. And under this bill, they
would be fully liable. They would not
be excluded under this amendment
from full prosecution, and they would
have been exposed to FDA clearance
and punitive damages. This bill would
not have excluded that agreement from
punitive damages. Because, in fact,
they have knowledge or did have
knowledge of the worsening condition
which was required to be reported to
the FDA.

Mr. SCOTT. Mr. Chairman, will the
gentleman yield?

Mr. COBURN. 1| yield to the gen-
tleman from Virginia.

Mr. SCOTT. Mr. Chairman, if they
complied and provided all of the infor-
mation and FDA approved it anyway,
when there were studies that the FDA
just approved it, when the jury found
that only minimum standards were
set—

The CHAIRMAN. The time of the
gentleman  from Oklahoma  [Mr.
COBURN] has expired.

Mr. DINGELL. Mr.
much time
please?

The CHAIRMAN. The gentleman
from Michigan [Mr. DINGELL] has 14
minutes remaining, and the gentleman
from Ohio [Mr. OXLEY] has 14 minutes
remaining.

Mr. DINGELL. Mr. Chairman, | yield
3 minutes to the gentleman from Cali-
fornia [Mr. BERMAN].

Mr. BERMAN. Mr. Chairman, | thank
the gentleman for yielding time to me.

Just on this last point, the exemp-
tion from immunity for punitive dam-
ages is the defendant before or after
premarket approval of a drug or device
intentionally and wrongfully withheld
from or misrepresented to the FDA in-
formation concerning such drug or de-
vice. It is not whether or not the party
knew that harm could come from the
product, whether there was any of that
kind of conduct. It is withholding of in-
formation from the FDA. That is the
only escape clause here.

| disagree, from what | have heard
about this case, with the gentleman.

The point | would like to make fol-
lows up a little bit on the gentleman
from Michigan’s point. We are getting,
sometimes there is a great deal of pres-
sure on the FDA to loosen up its regu-
latory process to allow drug approval
quicker. In my own area where the
medical device manufacturers, they are

Chairman, how
remains on both sides,
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furious and being driven crazy by the
delays they have in getting products on
the market. But never one has ever
said to me that they should be able to
get away from accountability and re-
sponsibility for their negligence or
avoid punitive damages for the con-
duct, intentional or wanton disregard,
conduct, or reckless conduct from tort
liability.

I just find it very strange that the
same party that is promoting the con-
cept of deregulation so strongly now
wants to undermine the other way in
which we can keep parties responsible
to a high standard of conduct, which is
the accountability through the judicial
process. When you do both, | promise
you the consequence is going to be
greater negligence, greater harm, less
willingness to take the kinds of pre-
cautions necessary to avoid danger.
That is why | think this is a bad situa-
tion.

I would like to read about one case
myself. In 1980 the drug Zomax, a pain-
Killer, was marketed by the McNeil
Drug Co. Reports in 1982 of allergic re-
actions causing death and severe ill-
ness came to McNeil. McNeil reported
those adverse drug reactions to the
FDA as required, thereby not getting
out of avoiding that problem of the pu-
nitive damage suit if this were to be in
effect, and the company embarked on a
massive selling campaign to get rid of
the supply before the word spread
about the negative side effects. The
salesmen were instructed to not bring
up the subject.

During the McNeil sales campaign 14
people died and over 400 suffered life-
threatening allergic reactions. Inciden-
tally, McNeil Pharmaceutical called its
Zomax campaign one-eleven, represent-
ing the $111 million sales target by
McNeil.

When you have this law in place,
FDA has approved it, FDA had all the
information, but Zomax acted wrong-
fully and in an intentional—McNeil
acted wrongfully and in an intentional
fashion to market a product they knew
had adverse reactions without advising
the consumers of this and without let-
ting the FDA know that they were in-
creasing their marketing.

Mr. OXLEY. Mr. Chairman, | yield 1
minute and 30 seconds to the gentle-
woman from New York [Ms. MOLINARI].

Ms. MOLINARI. Mr. Chairman, | rise
today in strong support of the amend-
ment of the gentleman from Ohio [Mr.
OXLEY], and | urge my colleagues to in-
clude it in the bill.

The purpose of the amendment is
very simple. If the FDA has approved a
drug or a device, then the manufac-
turer cannot be held liable for punitive
damages, unless, as in the case of the
tampons and the toxic shock syn-
drome, the company withheld informa-
tion regarding potential damages. This
amendment in that case clearly would
not apply.

Mr. Chairman, | find it disturbing
that some opponents of this amend-
ment claim it is antiwoman. This is a
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provision that is prowomen. | will tell
you why.

Last year $600 million was spent on
cosmetic research, $30 million was
spent on contraceptive research. Only
two companies currently perform con-
traceptive research. The reason why is
they fear huge punitive damages. Re-
search in this area and in the larger
area of reproductive health is too risky
for companies. And it is not just repro-
ductive health research. It is research
on other diseases, too.

One in nine women will get breast
cancer in her lifetime, and although
there are treatments, there are no
cures. It frightens me that there may
be a cure out there but companies will
not find it, because the risk liability is
too great. We cannot afford to let this
happen, not for breast cancer, not for
uterine cancer, not for any disease that
strikes predominantly men or women.

It is a tragedy, but we should not
punish companies that play by FDA’s
stringent rules. If you ask me, | think
it is a far greater tragedy that young
men and women die because drug com-
panies are afraid to pursue research.

O 1715

Mr. DINGELL. | yield 4 minutes to
the gentleman from California [Mr.
WAXMAN].

(Mr. WAXMAN asked and was given
permission to revise and extend his re-
marks.)

Mr. WAXMAN. Mr. Chairman, let us
understand that this legislation before
us today sets a very high threshold be-
fore punitive damages can be awarded.
I think what this amendment is doing
is using the FDA as a cover for manu-
facturers whose products have caused
real harm to consumers. Even in cases
where the manufacturers’ behavior has
been egregious, malicious, or know-
ingly negligent, there is a high stand-
ard for collection of awards. Title Il of
the bill states that in order to collect
punitive damages, a claimant must be
able to show by clear and convincing
evidence that a manufacturer specifi-
cally intended to cause harm or engage
in conduct that illustrated a conscious,
flagrant indifference to the safety of
others.

If a plaintiff who is injured can main-
tain that threshold and show that a
company acted with flagrant disregard
for the safety of others, why should a
drug company be protected because of
the FDA approval? The FDA approval
does not mean that the FDA is there as
a watchdog, to be sure that the com-
pany, after it has that approval, is
doing everything it properly should.
The FDA may never know about the
complaints that the company has had
that the product that they manufac-
ture is now causing a lot of harm to
people, yet they continue to sell it.
Should an injured consumer be pun-
ished if a company continues to sell a
product which it knows or suspects is
not performing properly, when the
company was in possession of numer-
ous consumer complaints or other
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kinds of reports that it may, tech-
nically, not have been ‘‘required to
submit’ to the FDA?

Mr. Chairman, the FDA has very lim-
ited independent legal authority to de-
mand documentation from manufac-
turers, nor does the agency have the
resources to police these manufactur-
ing facilities. The agency relies on the
manufacturers to be honest and to fol-
low the rules. The majority of them, no
doubt, do that.

However, what about those cases
where they do not, but they still tech-
nically meet the test of this amend-
ment; that is, they submitted what was
required to FDA, they have not bribed
an official, they have not lied to the
FDA during the product review in
order to receive an approval? What
about those cases where there is harm
and that harm is a result of the compa-
ny’s misconduct, or of the company’s
taking chances on safety, of a compa-
ny’s operating just on the razor’s edge
of legality?

For those cases, this bill establishes,
elsewhere, a high standard under which
consumers would seek punitive dam-
ages. That standard is sufficient to pro-
tect ethical, honest, careful companies.
Such companies do not need to hide be-
hind the shield of this FDA defense
that this amendment would provide.

Mr. Chairman, | would like to point
out that we do not have a crisis of high
punitive damages being awarded in
these cases. The reports about this
kind of national crisis traceable to out-
landish and numerous awards of puni-
tive damages are not supportable by
actual data. Contrary to what the sup-
porters of this amendment would like
us to believe, punitive damages are not
common in product liability lawsuits.
In the cases where such damages are
awarded, they are not excessively high.

A number of scholarly legal studies
published between 1987 and 1991 con-
cluded that punitive damages in a vari-
ety of State jurisdictions was awarded
in no more than 8 percent of the cases.
In those cases, awards were on the av-
erage comparable in size to amounts
awarded for compensatory damages.

Mr. OXLEY. Mr. Chairman, | yield 6
minutes to my good friend, the gen-
tleman from Texas [Mr. STENHOLM].

Mr. STENHOLM. Mr. Chairman, |
thank the gentleman for yielding me
this time, and | yield to the gentle-
woman from California [Ms. HARMAN].

Ms. HARMAN. Mr. Chairman, as a
woman, mother of four, and corporate
lawyer, my life experience intersects
the issues involved in this amendment
in many ways. My decision to support
it was a close one for me, and | thank
my colleagues on both sides for giving
me the time to explain my views.

On the one hand, all of us are horri-
fied by the stories of individuals, many
of them women, injured by drugs and
medical devices. However, on the other
hand, there is a fundamental fairness
argument, and real evidence that our
present system chills research and de-
velopment on new drugs and medical
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device breakthroughs which could be
enormously helpful to various at-risk
communities, especially women.

This amendment is based on the view
that if a drug manufacturer is in full
compliance, and | stress, full compli-
ance with Federal regulatory require-
ments, it should not be liable for dam-
ages designed to otherwise punish that
behavior. | agree. To be sure, the FDA
is not all-knowing when it comes to as-
suring product safety, but it is the best
mechanism we have available in bal-
ancing the social values associated
with drugs and medical devices and the
unfortunate injuries which may result
from known or unknown side effects. If
there are ways to improve the FDA’s
performance, let us do it.

There are risk living in a modern,
technologically advanced society. |
hope we can minimize those risks, but
I give a very high priority to the devel-
opment of a predictable and fair sys-
tem where pharmaceutical and bio-
technology firms can rely on Govern-
ment approval and reasonable limits on
liability, and thus, invest the millions
of dollars it takes to develop medical
breakthroughs that will benefit all our
citizens. Without these breakthroughs,
women really will not have choice,
none of us will have choice. None of us
will have the opportunities that our
first-rate and first-in-the-world medi-
cal system could offer.

I urge support of this amendment,
and would make three related com-
ments about this legislation. First, |
hope as it moves through the Congress,
two things will change. First, | think
the noneconomic damages, which are
extremely important to women, will be
brought to a parity with economic
damages, and, second, | think the cap
on punitive damages should be raised
at least to $1 million. I know many of
us would have supported an amend-
ment in this body to do so.

And third, my colleagues from Cali-
fornia, Mr. WAXMAN, who preceded me
to the well, was correct in pointing out
that the explosion of civil suits has not
been in the personal injury area. In
California, at least, the number of per-
sonal injury suits has been level if not
on the decline. Indeed, the number of
such suits declined from 132,000 in 1988
to 88,000 in 1992. Still the bill before us
is important in that it replaces the
costly patchwork of state laws with a
uniform law that speeds recovery and
provides certainty to manufactures.

Mr. STENHOLM. Mr. Chairman, |
yield to the gentleman from Oklahoma
[Mr. BREWSTER].

(Mr. BREWSTER asked and was
given permission to revise and extend
his remarks.)

Mr. BREWSTER. Mr. Chairman, |
rise this afternoon to support this leg-
islation. As a pharmacist, I know first-
hand the need for the passage of the
Oxley amendment. Our country has the
most rigorous drug approval process in
the world. A company which has re-
searched and developed a new drug
spends an average of $359 million to get
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that drug from the laboratory to the
market.

They undertake exhaustive clinical
trials involving thousands of individ-
uals, spanning many years, before they
are able to sell the product on the mar-
ket. Often during the course of the
trials problems arise and the project is
stopped. Often a treatment has been in
the research and development pipeline
for many years before warning signs or
problems have arisen and the trials are
halted. Such clinical trials are similar
to the gut-wrenching dry holes those of
us in the oil patch are all too familiar
with.

This amendment puts no limits on
actual or noneconomic damages. It
simply protects companies who have,
in good faith, invested many years of
work and millions of dollars in a prod-
uct, from the fear of frivolous lawsuits
and out-of-sight jury awards. | encour-
age my fellow Members on both sides of
the aisle to vote ‘“‘yes” on the amend-
ment.

Mr. STENHOLM. Mr.
yield myself 1 minute.

Mr. Chairman, | thank the gentleman
from Ohio [Mr. OXLEY] for his generos-
ity with time. | rise in strong support
of the amendment. This is an attempt
to put some common sense back into
our public liability system, and to
allow technology in America to move
forward.

Most of the criticisms of this amend-
ment have to be balanced with a com-
monsense statement of saying that our
current system is broken. Perhaps
there are weaknesses by moving for-
ward, but in my judgment, adopting
this amendment, allowing technology
to move forward, and saying to any in-
dividual company that if you in fact
have a product that is approved under
the best technology possibly available,
and then something goes wrong be-
cause CHARLES STENHOLM uses it, at
that time no punitive damages should
be allowed because you have followed
the rules.

If we cannot bring ourselves to adopt
this kind of legal law, we are going to
have a difficult time competing in the
future marketplace.

Mr. Chairman, | rise in strong support of the
Oxley-Burr-Coburn-Tauzin-Brewster-Stenholm
amendment to H.R. 956, the Common Sense
Product Liability and Legal Reform Act.

Our amendment offers a limited exemption
from punitive damages for Food and Drug Ad-
ministration [FDA] approved products. Manu-
facturers of drugs and medical devices are al-
ready subject to the agonizing delays and
costly bureaucratic scrutiny of the FDA ap-
proval process, in order to determine if the
benefits of a product outweigh the risks—not
to assert that the use of a product carries no
risk, or that all uses, under any circumstances
are completely safe. In doing so, the FDA and
medical community decide if the risks that a
product poses are socially acceptable.

Under our current liability system, a jury
second guesses this scientific evaluation done
by the medical community and can punish
manufacturers because their products are in-
herently risky.

Chairman, |1
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Our amendment is simple, if a manufacturer
or product seller of a drug or medical device
which caused the claimants harm was pre-
market approved by the FDA, punitive dam-
ages shall not be awarded.

Opponents of this measure have said that it
will prevent plaintiffs from suing drug and de-
vice manufacturers, and that it will hurt the
consumer. This is simply not true. Punitive
damages can still be sought in appropriate
cases—those where the manufacturer was at
fault, either by withholding or misrepresenting
information or through participation in fraudu-
lent activities. More importantly, injured parties
will still be able to sue for compensatory dam-
ages. This amendment in no way limits com-
pensation for loss, damages, pain and suffer-
ing.

The Oxley-Burr-Coburn-Tauzin-Brewster-
Stenholm amendment makes good sense. |
urge my colleagues to support this important
amendment.

Mr. DINGELL. Mr. Chairman, 1 yield
3 minutes to the distinguished gen-
tleman from North Carolina [Mr.
WATT].

Mr. WATT of North Carolina. Mr.
Chairman, | thank the gentleman for
yielding time to me.

Mr. Chairman, | rise in reluctant op-
position to the amendment, reluctant
because one of the sponsors is my col-
league, the gentleman from North
Carolina [Mr. BURR].

However, | have concerns about this
amendment on three counts. First, the
FDA's responsibility is to set minimum
standards for bringing a product to the
market, and we should note that while
we are setting a clear and convincing
standard in our courts of law to win
these cases, no such standard applies to
the FDA.

Second, the regulatory process is
subject to political pressures, economic
pressures, and pressures that hopefully
the jury system is not subject to. We
factor out all of these things in the
court, we hope, to the best extent pos-
sible, and get a fair and impartial ver-
dict in the process.

The third point | want to make, Mr.
Chairman, is when all else fails, | have
started to read the fine print in these
amendments that are being offered. |
would submit to my colleague, the gen-
tlewoman from California [Ms. HAR-
MAN], that | do not see anything in this
amendment which talks about full
compliance.

I do see a second provision in the bill
that goes beyond simply FDA approval,
which says that the producer or manu-
facturer is exempt if the drug is gen-
erally recognized as safe and effective,
pursuant to conditions established by
the Food and Drug Administration. |
have no idea, and | would submit to my
colleagues that they have no idea,
what kind of Pandora’s box that opens
up for litigation, because every kind of
product or drug which comes to the
market that ever gets through the
process is going to be recognized, we
hope, as generally safe and effective.

Mr. Chairman, | think when we start
setting one standard, clear and con-
vincing, to win cases, we ought to at
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least be holding the regulatory bodies
to that same standard if we are going
to say that compliance with their regu-
lations will make the manufacturer
immune from liability.

Mr. OXLEY. Mr. Chairman, | yield 1
minute to the gentleman from Califor-
nia [Mr. BILBRAY], a valuable member
of the Committee on Commerce.

Mr. BILBRAY. Mr. Chairman, to-
night we are speaking a lot about law-
yers, a lot about corporations, a lot
about pharmaceutical companies, but
we are talking about consumers only
as victims. However, the victimization
goes both ways, Mr. Chairman. We hear
a lot about the things that go wrong in
our society when people use products.
We hear about the bad things that the
consumer products do.

However, Mr. Chairman, we do not
talk about the fact, about the woman
who goes to her pharmacist to be able
to get a drug that she has used for
years, but that drug no longer is avail-
able to her, not because the FDA found
it not safe, not because a court found
that it was not safe, but because of the
huge liability that was being created
by lawsuits that were being brought
forward without merit, but with sub-
stantial resources, to the point where
they were driving these products off
the market.

Mr. Chairman, for years Bendectin
has been used by pregnant women for a
long time, and it is not available today
for one reason, and that is because of
lawsuits.
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Mr. DINGELL. Mr. Chairman, | yield
1 minute to the gentleman for Louisi-
ana [Mr. TAuzIN], a member of the
committee.

Mr. TAUZIN. | thank my good friend,
the gentleman from Michigan [Mr. DIN-
GELL], for yielding me the time.

Mr. Chairman, let me just say that
when we talk about punitive damages,
we are talking about quasi-fines.
Quasi-fines. It is one thing to say that
you are going to fine somebody for
doing something wrong. It is another
thing to say that we are going to first
authorize you to do it as a Government
agency and then allow you to be fined
for doing it even though we said it is
OK to do it. That is the issue in this de-
bate.

The FDA goes through an extraor-
dinary process of approving drugs for
the American public. It is a lengthy,
complicated process. Once they ap-
prove something for us, they put their
stamp of approval on it, should we as a
government say now we are going to
allow somebody to sue you and collect
a fine after we have authorized you to
sell that particular drug or product to
the American public?

It seem a bit ludicrous. | suggest to
Members that if the speed limit says
you can go 35, you ought not have to
pay a fine if you have stayed under
that speed limit. That is essentially
what this argument is all about. | urge
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Members to adopt the amendment and
make this bill a better bill.

Mr. OXLEY. Mr. Chairman, | yield 1
minute to the gentleman from Georgia
[Mr. NorwooD], a member of the com-
mittee.

(Mr. NORWOOD asked and was given
permission to revise and extend his re-
marks.)

Mr. NORWOOD. Mr. Chairman, | rise
to strongly support the Oxley-Burr
amendment.

Mr. Chairman, | know the FDA is not
perfect, | will admit that, but if we
have to choose between the FDA and
tort juries, the FDA is obviously better
suited to make judgments as to what
products should be on the market. This
amendment is intended to prevent tort
juries from second-guessing and over-
riding often very, very difficult but es-
sential and scientific conclusions and
risk-benefit assessments the FDA must
make in approving a drug and deciding
what warnings must and must not ac-
company a drug.

We must pass this amendment, Mr.
Chairman, for the health of our Nation.
When juries are permitted to punish
defendants for conduct approved by the
FDA, substituting their amateur sci-
entific judgment and cost-benefit anal-
ysis for the judgment of the FDA'’s pro-
fessional scientists, it makes drug
manufacturers very wary of producing
new products.

Mr. OXLEY. Mr. Chairman, | yield 1
minute to the gentleman from Florida
[Mr. McCoLLuMm].

(Mr. McCOLLUM asked and was
given permission to revise and extend
his remarks.)

Mr. McCOLLUM. Mr. Chairman, |
thank the gentleman for yielding me
the time.

| rise to strongly support this amend-
ment today. It is very clear from the
work we did in the Committee on the
Judiciary that this is essential. What
we are talking about is only applica-
tion to punitive damages and it is obvi-
ous that if a pharmaceutical company
gets the approval of the Food and Drug
Administration for a pharmaceutical
product, then the Government has gone
through about 12 years of processing to
determine if that product is indeed
sound and safe.

No product is 100 percent safe, but for
gosh sakes if the FDA has approved it
and sanctioned it, why should we be
subjecting a pharmaceutical company
to the threat of punitive damages for
something that goes awry in that prod-
uct that comes out later? We are only
stifling the opportunity to develop the
diversity of new products that we need
for the health of America.

| urge in the strongest of terms that
this amendment be adopted today. It is
a good, sound exemption and safeguard
for the pharmaceutical industry, for
the health of the future of this country
if we give this particular protection in
those cases, those Ilimited punitive
damage cases where the FDA has ap-
proved a pharmaceutical product.
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Mr. OXLEY. Mr. Chairman, | yield 1
minute to the gentleman from Oregon
[Mr. CooLEY].

Mr. COOLEY. Mr. Chairman, before
coming to Congress and being in the
cattle business for a few years, | spent
10 years as director of regulatory af-
fairs for an international pharma-
ceutical company. Our company lit-
erally spent millions and millions of
dollars in complying with the FDA ap-
proval process. This process is the most
rigorous process in the entire world to
prove safety and efficacy of a drug. If
we have no confidence in the FDA to do
this, then we should find another agen-
cy to do this job for us.

As long as a company complies with
the licensing requirements and contin-
ues the research after a drug is intro-
duced on the market, | cannot believe
that we can have punitive damages
which should be only directed toward
those companies who have reckless
misconduct in the selling and admin-
istering of the drug. Currently prices of
important drugs and medical devices
are artificially high because of the cost
of the liability insurance. Under this
amendment plaintiffs still will have
full compensation.

I urge passage of this amendment.

Mr. OXLEY. Mr. Chairman, | yield 30
valuable seconds to the gentleman
from Ohio [Mr. CHABOT].

Mr. CHABOT. Mr. Chairman, |
strongly support this amendment. It
makes no sense to allow punitive dam-
ages against companies that have acted
in good faith and gotten the FDA'’s ap-
proval. Most importantly, this amend-
ment will help those who truly need
help the most, those who need drugs
which otherwise would probably not
come on the market at all to relieve
agonizing pain and those who need
drugs which may preserve life itself.

The CHAIRMAN. The Chair will in-
form the committee that the gen-
tleman from Ohio [Mr. OXLEY] is enti-
tled to close debate.

PARLIAMENTARY INQUIRY

Mr. WATT of North Carolina. Mr.
Chairman, | have a parliamentary in-
quiry.

The CHAIRMAN. The gentleman will
state his inquiry.

Mr. WATT of North Carolina. My in-
quiry has to do with why the gen-
tleman on that side has the right to
close debate. We are defending the
committee position on this side this
time.

The CHAIRMAN. If the Chair might
respond to the inquiry, the gentleman
from Ohio is the author of the amend-
ment and there is no official commit-
tee position that is being represented
here by opposition to the amendment.
So the gentleman from Ohio is entitled
to close debate on the amendment.

POINT OF ORDER

Mr. WATT of North Carolina. Mr.
Chairman, | make a point of order.

The CHAIRMAN. The gentleman will
state the point of order.

Mr. WATT of North Carolina. Mr.
Chairman, | make this point of order,
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and | have already gone through this
with the parliamentarian today.

The CHAIRMAN. The Chair is aware
of that.

Mr. WATT of North Carolina. Any
time that anyone makes a position
that is contrary to the committee’s po-
sition which in this case is the bill, and
the amendment is contrary to the bill,
I was told earlier today that whoever is
defending the committee’s position
would be entitled to close.

The CHAIRMAN. In response to the
gentleman’s question, this amendment
does not strike language from the bill
at all.

Mr. WATT of North Carolina. Mr.
Chairman, pursuing my point of order,
the amendment on which | made the
inquiry this morning did not strike any
language from the bill. It was Mr.
SCHUMER’s amendment——

The CHAIRMAN. The Chair is not
aware of exactly what amendment it
was that was being discussed with the
parliamentarian.

The gentleman may proceed.

Mr. WATT of North Carolina. | thank
the Chair. |1 thought we had gotten to
the point in this body that a Member
cannot even make a point of order any-
more.

The inquiry that | made this morning
was on Mr. SCHUMER’s amendment
which struck nothing from the bill, and
I was told at that time by the par-
liamentarian that any amendment that
was contrary to the position, and it
was presumed that the position of the
bill was that it would not be amended
at all, it would be the party that was
defending the committee’s position,
which in this case is presumed to be
the bill itself, not the amendment, that
would be allowed to close.

The CHAIRMAN (Mr. DREIER). The
Chair has perceived that the gentleman
from Michigan [Mr. DINGELL] is not
necessarily carrying the position of the
committee.

The Chair will acknowledge that it is
a difficult call, but that is the deter-
mination of the Chair.

PARLIAMENTARY INQUIRIES

Mr. FRANK of Massachusetts. | have
a parliamentary inquiry, Mr. Chair-
man.

The CHAIRMAN. The gentleman will
state his parliamentary inquiry.

Mr. FRANK of Massachusetts. Are
there any standards by which the Chair
perceives? This is a very disturbing
statement the Chair has just made.

The gentleman from Michigan is the
ranking minority member, | believe, of
one of the two committees of jurisdic-
tion over this bill, and when we have
had stated that there is nothing in the
bill one way or the other, are we to-
tally dependent——

The CHAIRMAN. The gentleman of-
fers a very good parliamentary inquiry.
The issue is addressed as follows:

It is the call of the Chair and it is the
determination of the Chair that the
gentleman from Michigan [Mr. DIN-
GELL] does not represent the position of
the committee. It is for that reason
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that it has been determined that the
gentleman from Ohio [Mr. OXLEY], the
author of the amendment, would be en-
titled to close debate on the amend-
ment.

Mr. FRANK of Massachusetts. | have
a parliamentary inquiry, Mr. Chair-
man.

The CHAIRMAN. The gentleman will
state his inquiry.

Mr. FRANK of Massachusetts. Mr.
Chairman, we have a very important
point here, and | must say | am dis-
tressed by the tone of these rulings. By
what standards can Members know how
a chairman is going to divine whether
or not someone represents the position
of the committee? Is there no objective
standard as to who represents the posi-
tion of the committee when the rank-
ing minority member defends the posi-
tion of the committee? | would point
out this amendment as | understand it
was considered at least in one of the
committees and rejected by one of the
committees. What are the standards?

The CHAIRMAN. Under the rules of
the House, the proponent of the amend-
ment has the right to close unless the
committee position is being offered by
another member.

Mr. FRANK of Massachusetts. | have
further parliamentary inquiry, Mr.
Chairman.

Anytime there is silence in the bill
on an amendment, can we safely as-
sume that the proponent of an amend-
ment will then be allowed to close?

The CHAIRMAN. The Chair does not
take that position.

Mr. FRANK of Massachusetts. Or
does the chairman take the position
whatever he wants will be the case and
if he wants to give his party an advan-
tage, he will do it?

The CHAIRMAN. The Chair has stat-
ed that the proponent of the amend-
ment has the right to close unless the
committee position is being rep-
resented by another Member.

Mr. FRANK of Massachusetts. But
the question is, by what standard do
you determine that? My parliamentary
inquiry is, are there any standards by
which you determine that? Or is it just
arbitrary as it appears to be in this
case?

The CHAIRMAN. There is not an ab-
solute objective standard that exists
for making that determination.

Mr. FRANK of Massachusetts. Is
there a relative standard?

The CHAIRMAN. It is the preroga-
tive of the Chair to make that deter-
mination and the Chair has determined
that in this case, the proponent of the
amendment, because a position of the
committee is not being represented by
another Member, has the right to close.

Mr. FRANK of Massachusetts. | have
another parliamentary inquiry.

The CHAIRMAN. The gentleman will
state his parliamentary inquiry.

Mr. FRANK of Massachusetts. Mr.
Chairman, if the Chair decides to give
partisan advantage, is there any re-
course?
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The CHAIRMAN. The gentleman will
state his inquiry.

Mr. FRANK of Massachusetts. If the
chairman decides then to simply follow
partisan instincts, does the Member
have any recourse?

The CHAIRMAN. This is the discre-
tion of the Chair, and this is the ruling
of the Chair.

Mr. WATT of North Carolina. A par-
liamentary inquiry, Mr. Chairman.

The CHAIRMAN. The gentleman will
state his inquiry.

Mr. WATT of North Carolina. My in-
quiry is, is the Chair expecting to con-
sult with the parliamentarian? Because
the parliamentarian clearly gave me
this morning a completely contrary
opinion. Is the Chair planning to con-
sult with the parliamentarian?

The CHAIRMAN. It is the determina-
tion of the Chair that in this instance,
the proponent of the amendment will
close debate as the committee position
is not being represented by another
Member.

Mr. WATT of North Carolina. | have
parliamentarian inquiry, Mr. Chair-
man.

My inquiry is, is the Chair planning
to consult with the parliamentarian?

The CHAIRMAN. The Chair will con-
sult with the parliamentarian. It is the
determination, having consulted with
the parliamentarian, that in this in-
stance the gentleman from Ohio, the
proponent of the amendment, has the
right to close as the committee posi-
tion is not being represented by an-
other Member.

Mr. WATT of North Carolina. A par-
liamentary inquiry Mr. Chairman.

The CHAIRMAN. The gentleman will
state his parliamentary inquiry.

Mr. WATT of North Carolina. Does
the Chair have some psychic connec-
tion with the parliamentarian since no-
body here has seen him consult?

The CHAIRMAN. That is not a par-
liamentary inquiry.

Mr. SENSENBRENNER. Regular
order, Mr. Chairman.
The CHAIRMAN. The gentleman

knows that is not a parliamentary in-
quiry.

Mr. OXLEY. Mr. Chairman, | yield 30
seconds to the gentleman from Min-
nesota [Mr. RAMSTAD].

Mr. RAMSTAD. | thank the gen-
tleman for yielding me time.

Mr. Chairman, | rise in strong sup-
port of the Oxley amendment as
cochair of the bipartisan House Medi-
cal Technology Caucus.

Why in the world, Mr. Chairman,
should any manufacturer be deemed
malicious if it has complied with all
regulations, reported all relevant infor-
mation, and received FDA approval to
market a product?

Mr. Chairman, let’s quit stifling med-
ical innovation. Let’s quit stifling re-
search and development, drugs and
medical devices. Let’s adopt the Oxley
amendment.

Mr. Chairman, | rise in strong support of the
Oxley amendment, as cochair of the bipartisan
House Medical Technology Caucus. This
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amendment is needed because manufacturers
are currently being forced to withhold life-sav-
ing drugs and medical devices rather than
face unlimited liability.

Why in the world should any manufacturer
be deemed malicious if it has complied with all
regulations, reported all relevant information,
and received FDA approval to market a prod-
uct?

The FDA defense was originally in H.R. 917
and should be part of this important tort reform
legislation. Let's quit stifling research and de-
velopment in drugs and medical devices. Let's
quit stifing medical innovation. Let's help
those consumers and patients who need life-
saving drugs and medical devices.

Let's adopt the Oxley FDA amendment.

Mr. OXLEY. Mr. Chairman, | yield 30
seconds to the gentleman from Indiana
[Mr. McINTOSH].

(Mr. MCINTOSH asked and was given
permission to revise and extend his re-
marks.)
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Mr. MCINTOSH. Mr. Chairman, | rise
in support of this amendment. It is vi-
tally needed.

In talking with one of the leading
medical device industry specialists,
Mr. Dane Miller of Indiana, he has told
me it is becoming extremely difficult if
not impossible for that industry to pro-
vide lifesaving devices because of the
threat of liability. The reason: | think
liability risks are forcing the suppliers
of raw materials, companies such as
DuPont and Dow Chemical which have
an outstanding record will not take the
risk of providing the materials because
of the threat of liability.

I urge Members to vote in favor of
this amendment.

Mr. OXLEY. Mr. Chairman, may | in-
quire how much time | have remain-
ing?

The CHAIRMAN. The gentleman
from Ohio [Mr. OXLEY] has 2 minutes
remaining, and the gentleman from
Michigan [Mr. DINGELL] has 3 minutes
remaining.

Mr. OXLEY. Mr. Chairman, | yield 30
seconds to the gentleman from North
Carolina [Mr. HEINEMAN].

(Mr. HEINEMAN asked and was given
permission to revise and extend his re-
marks.)

Mr. HEINEMAN. Mr. Chairman, the
FDA defense is simple and it is fair. If
the Food and Drug Administration ap-
proves a drug, then the pharmaceutical
company which manufactures that
drug should not be liable for punitive
damages.

Currently the fear of unnecessary
litigations stifles innovations and lim-
its the types of drugs which are avail-
able to the American consumer. With-
out the FDA defense, beneficial drugs
will be driven out of the marketplace
and manufacturers will continue to be
discouraged from developing new drugs
to treat illnesses such as AIDS and
cancer. | urge my colleagues to support
the amendment.

Mr. DINGELL. Mr. Chairman, | yield
3 minutes, my remaining time, to the
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distinguished gentleman from Michi-
gan [Mr. CONYERS].

Mr. CONYERS. Mr. Chairman, |
thank the gentleman from Michigan
for yielding me this time. He has
worked on this matter for many years,
and | have noted his change of position,
his reluctance now to allow FDA ap-
proval to reign superior in this in-
stance; we now have those who are
seeking this amendment, many of them
are at the same time holding FDA in a
suspended state of animation, which
could result in an important diminu-
tion of its powers and resources and
ability to do the job.

I have heard it said here on the floor
several times, if there are ways to im-
prove the FDA'’s ability to get the job
done, then let us do it. But we may be
going in the opposite direction. As
badly as the FDA needs support, the
problem right now is whether it is
going to be able to continue funding at
its present level.

So | rise in clear opposition to an
amendment which will ultimately have
the effect of immunizing manufactur-
ers of defective products who happen to
obtain FDA approval.

This amendment would provide a
complete defense to liability for any
drug or medical device that received
premarket approval from the FDA. In
other words, if the FDA for whatever
reason allows a defective product on
the market, the victims would not be
able to sue at all. Even if both the
manufacturer and the FDA have evi-
dence of the dangers of a product but
permitted it to be marketed anyway,
the innocent, injured victim would be
left without any opportunity for com-
pensation whatsoever.

Do the authors of this amendment
really want us to place that much faith
in an underfunded Federal regulator?

It goes without saying that the
amendment would have a dispropor-
tionate impact on the ability of women
in particular to recover punitive dam-
ages which could occur from grossly
negligent conduct, since many of the
cases that involve large awards involve
defective medical products placed in-
side women'’s bodies, the very products
likely to need FDA approval.

These are products such as the
Dalkon Shield, the Cooper-7 IUD de-
vice, high-absorbency tampons linked
to toxic shock syndrome and silicone
breast implants. For each of these
products, the manufacturer had infor-
mation indicating the dangers posed by
the product.

So join me and the gentleman from
Ohio in opposing this amendment.

The CHAIRMAN. The gentleman
from Ohio [Mr. OXLEY] is recognized for
1% minutes to close debate.

Mr. FRELINGHUYSEN. Mr. Chairman, |
strongly support this amendment which will
strengthen H.R. 956, the Common Sense
Product Liability and Legal Reform Act and
address what | see as a deterrent to research
and development of lifesaving pharmaceuticals
and medical devices.
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The out-of-control tort situation in our coun-
try is forcing companies that research and de-
velop medical equipment and lifesaving drugs
to back away from developing important new
treatments for diseases such as AIDS or can-
cer.

The United States has the most rigorous
drug and medical device approval process in
the world. Companies which research and de-
velop new medical treatments spend millions,
sometimes billions of dollars, on developing
and testing these products in order to meet
FDA standards and approval, before they are
able to make these important products avail-
able to the public. In addition to the money
spent, the time involved with the process of
FDA approval can take up to 10 years.

The proposed limitation on punitive dam-
ages makes sense. Even when every effort is
made to ensure the safety and efficacy of the
drug for the illness or condition it is designed
to treat, no drug is 100 percent risk free. The
FDA recognizes this and in making its ap-
proval decision must weight the risks and ben-
efits of each new pharmaceutical in order to
minimize, if not eliminate, risk of injury. If in-
jury does occur, despite all the companies re-
search and the government's review, and the
manufacturer has complied with all relevant
federal requirements, it should not then be
held liable for “punitive damages.”

Without this amendment, there remains a
powerful disincentive to certain types of phar-
maceutical research. Enacting the govern-
ment-standards defense will encourage new
research and development.

| am pleased to support this amendment
which | believe offers a fair balance of protec-
tion for consumers and businesses alike.

Mr. ROEMER. Mr. Chairman, | rise today to
support the amendment to H.R. 956 offered by
the gentleman from Ohio [Mr. OXLEY]. This
amendment will bar punitive damages for the
sale or manufacture of drugs or devices which
have been approved by the Food and Drug
Administration.

Our medical device and pharmaceutical
companies must be able to continue to pio-
neer life-saving, cost-effective products. The
explosion of litigation and the skyrocketing
costs that are attendant to such lawsuits are
in great part responsible for the high costs of
healthcare in the United States. They also
dampen our enthusiasm for innovative and
breakthrough research that produces products
that enhance our quality of life. This amend-
ment would produce a ‘“government stand-
ards” defense where companies that adhere
to strict government regulations designed to
preserve safety would not be held liable for
punitive damages involving a product.

New medicines and medical devices in-
crease life expectancy and make life better for
those who need it most: people afflicted with
disease or people with disabilities. Our ap-
proval process for these items is the most
stringent in the world, and require huge invest-
ments of funding and human resources. The
testing process is rigorous and complete. Clin-
ical trials are exhausting. Paperwork substan-
tiating these processes usually runs 100,000
pages or more for a single product.

Clearly the decision to allow such products
on the market prove that their benefits out-
weigh any risk that may be involved. Punitive
damages were designed to punish businesses
or individuals for willfully negligent or harmful
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behavior. Companies that submit products for
FDA review do not do so in bad faith.

Mr. Chairman, in my Indiana District we are
the home of three important producers of bio-
medical products. The Biomet, Zimmer and
DePuy Corporations are the makers of orthotic
and prosthetic devices that are critical to the
health and well-being of people throughout the
world. They invest constantly in improving
their products, and in turn create good jobs
and contribute heavily to our trade balance.
The work they do is only for the common
good, and their contribution to modern health
and quality of life must be acknowledged in
this legislation.

This amendment provides a level of protec-
tion for these companies while protecting the
rights of individuals to seek damages for ex-
penses, pain or suffering. | commend the gen-
tleman from Ohio for offering this measure
and encourage my colleagues to support this
important provision.

Mr. OXLEY. Mr. Chairman, this has
been a very worthwhile debate. | am
only sorry we did not have more time.
This has been a worthwhile and edify-
ing debate.

Let me conclude by answering some
questions that have been raised during
the debate and particularly from some
conversations | have had with my good
friend from New York, Mr. TowNs, as
to what this amendment does or does
not do.

First of all, this amendment applies
only to punitive damages. Second, the
amendment does not cap noneconomic
damages in any way, so that the plain-
tiff would be entitled to receive eco-
nomic and noneconomic damages; only
punitive damages would not be per-
mitted.

Thirdly, the FDA is the agency we
rely on to regulate food and drug pu-
rity and the only agency authorized to
give premarket approval.

This amendment encourages innova-
tions, it protects consumers and it
makes good common sense.

Mr. Chairman, this was a bipartisan
effort on this amendment, and we
think it goes to the heart of the entire
process of approving medical devices
and drugs. It is in the best interests of
our consumers and of our constituents
that we have a system that we can rely
on and that provides adequate protec-
tion against voracious punitive damage
awards against drug companies or
other manufacturers of medical prod-
ucts.

The Oxley bipartisan amendment is
an amendment that all Members can
and should support.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Ohio [Mr. OXLEY].

The amendment was agreed to.

The CHAIRMAN. It is now in order to
consider amendment No. 10 printed in
House Report 104-72.

AMENDMENT OFFERED BY MR. HOKE
Mr. HOKE. Mr. Chairman, | offer an
amendment.
The CHAIRMAN. The Clerk will des-
ignate the amendment.
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Amendment offered by Mr. HOKE: Page 19,
redesignate section 202 as section 203 and in-
sert after line 19 the following:

SEC. 202. DEPOSIT OF DAMAGES.

If punitive damages of more than $250,000
are awarded in a civil liability action, 75 per-
cent of the amount of such damages in ex-
cess of $250,000 shall be deposited—

(1) if the action was in a Federal court, in
the treasury of the State in which such court
sits, and

(2) if the action was in a State court, in the
treasury of the State in which such court
sits.

This section shall be applied by the court
and shall not be disclosed to the jury.

The CHAIRMAN. Pursuant to the
rule, the gentleman from Ohio [Mr.
HokE] will be recognized for 10 minutes
and a Member in opposition to the
amendment will be recognized for 10
minutes.

The Chair recognizes the gentleman
from Ohio [Mr. HOKE].

Mr. HOKE. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, this punitive damages
amendment is fairly simple and
straightforward. What it does is it re-
stores the original intent of punitive
damages awards which is namely to
punish wrongdoers, it is not to com-
pensate plaintiffs.

Every day in courtrooms across
America, plaintiffs are compensated
for lost wages, for medical and reha-
bilitation costs, loss of the use of prop-
erty, emotional distress, injury to
their reputation, humiliation, and loss
of companionship or consortium. These
are the awards that are intended to
make the defendant whole or complete.
These are compensatory awards.

But in addition to these economic
and noneconomic damages, plaintiffs
are receiving themselves windfalls that
were never meant to play part in mak-
ing them whole. This windfall comes in
the form of punitive damages that by
their very definition are intended to be
punishment for wrongdoing defendants.
This punishment is intended to deter
future wrongdoing.

The key to a fine’s effectiveness is
not who receives it but who is forced to
pay. That is why | am proposing that 75
percent of punitive damages in excess
of $250,000 be paid to the State in which
the action is litigated. In other words,
plaintiffs will still receive 100 percent
of any punitive damages up to $250,000
and will receive 25 percent of any
amount awarded in excess of $250,000.

I believe this arrangement strikes a
very good balance between maintain-
ing the plaintiff and the plaintiff’s at-
torney’s incentive to seek punitive
damages, and emulating the model of a
criminal fine.

This amendment also stipulates that
the arrangement is to be applied by the
court and is not to be disclosed to the
jury. This provision safeguards against
juries using punitive damages to fi-
nance State initiatives in a way that
would improperly bias their outcome.

Ten States have adopted laws send-
ing a portion of punitive damages to
their State for a variety of purposes.
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The Georgia Supreme Court has upheld
its law sending a portion of punitive
damage awards directly to the State.

This has broad support, Mr. Chair-
man. It is supported by people from
former Attorney General Griffin Bell
to the State legislatures of 10 States
across this country.

Mr. Chairman, | reserve the balance
of my time.

The CHAIRMAN. Is there a Member
who wishes to manage the opposition
to the Hoke amendment? Does the gen-
tleman from Michigan [Mr. CONYERS]
wish to manage the opposition to the
Hoke amendment?

Mr. CONYERS. | do, Mr. Chairman.

The CHAIRMAN. The gentleman
from Michigan [Mr. CONYERS] is recog-
nized for 10 minutes.

PARLIAMENTARY INQUIRY

Mr. CONYERS. Mr. Chairman, on a
point of procedure, would | have the
right to close on this since this is an
amendment against the bill?

The CHAIRMAN. As a member of the
reporting committee, the gentleman
has the right to close.

Mr. CONYERS. Mr. Chairman, | yield
myself 32 minutes.

Mr. Chairman, this amendment con-
tinues chipping away at the entire con-
cept of punitive damages by reducing
punitive damages over $250,000 by an
additional 75 percent and giving it to
the Federal or State treasury rather
than to the individual who sued.

Do State treasuries want these
awards? New York said, ‘“No thanks,”
and repealed its apportionment law. In
Colorado, the supreme court held that
giving punitive awards to a State fund
was an unconstitutional ‘‘taking.”

Who benefits? The corporations who
will simply build economic damages
into their costs of doing business, with-
out fear of facing large punitive dam-
ages that would have deterred them
from knowingly selling products that
cause devastating injury to the buyer.

Who loses? Those at the lower end of
the economic scale who will have less
incentive to sue, especially when their
recovery is determined by how much
they earn rather than the outrageous-
ness of the defendant’s conduct.

Some Members on the other side will
argue that punitive damages should
punish wrongdoers and are not in-
tended to compensate plaintiffs, but
they should know better. Lawsuits
brought by victims, not Government
regulation, brought about safety im-
provements like restricting asbestos
use, like beepers on reversing garbage
trucks that had resulted in numerous
injuries to children, like recalling the
Dalkon Shield. Punitive damages put
an end to the exploding fuel tank and
the heart by-pass drug that resulted in
amputation caused by gangrene.

The likely result if this amendment
passes is more dangerous products on
the market and less incentive for the
victims to sue, a prospect that does not
advance the common good but will
only please the sponsors of this Con-
tract with Corporate America.
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Please reject the Hoke amendment.

Mr. HOKE. Mr. Chairman, | point out
once more, while we are talking about
our punitive damages, not compen-
satory damages, compensatory dam-
ages are already paid to compensate a
victim for his economic and non-
economic losses.

Mr. Chairman, at this time | yield 1
minute to the gentleman from Illinois
[Mr. HYDE], the chairman of the com-
mittee.

Mr. HYDE. | thank the gentleman for
yielding this time to me.

Mr. Chairman, the amendment of-
fered by the gentleman from Ohio [Mr.
HoKE] provides for 75 percent of puni-
tive damages awards in excess of
$250,000 to be deposited to the treasury
of the State in which the particular
Federal or State court sits. Since puni-
tive damages are limited under Section
201(b) to $250,000 or 3 times the dam-
ages awarded for economic loss—which-
ever is greater—punitive damages can
exceed $250,000 only if the damages for
economic loss exceed $83,333.33. | sup-
port this proposal because it effec-
tuates the public interest in allowing
large punitive damages awards to bene-
fit the appropriate State without ei-
ther compromising the rights of claim-
ants to full compensation for injuries
sustained or eliminating incentives to
seek punitive damages.

Punitive damages are designed to
punish or deter egregious misconduct—
in contrast to compensatory damages
that compensate claimants for both

economic and non-economic losses.
Compensatory damages cover such
monetary items as medical expenses

and lost wages and such non-monetary
items as pain and suffering. Claimants
who are fully compensated for both
monetary and non-monetary losses re-
ceive windfalls when they also collect
punitive damages. It makes eminent
good sense for punitive damages to be
allocated for public purposes—which
essentially is what we accomplish by
directing such funds to state treasur-
ies. The States in turn can decide on
the best uses to be made of these funds.

Although in theory all of these
awards should go to the appropriate
State, we recognize the practical need
to retain incentives for claimants to
seek such awards. For that reason, the
amendment leaves untouched State
law schemes that allow claimants to
collect punitive damages up to $250,000.
The claimant’s share of amounts in ex-
cess of $250,000 will equal 25 percent
provided the law of the particular
State permits the claimant to collect
it. The amendment includes sufficient
incentives for claimants to continue
seeking punitive damages in appro-
priate cases while recognizing the pub-
lic interest in retaining benefits from
large punitive damages awards.

The amendment is meritorious and
represents a positive contribution to
this legislation.
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Mr. CONYERS. Mr. Chairman, | yield
3 minutes to the gentleman from New
York [Mr. NADLER].

Mr. NADLER. I thank the gentleman
for yielding this time to me.

Mr. Chairman, | recognize the inten-
tion of the gentleman from Ohio [Mr.
Hoke]. | had a similar amendment,
similar but different, in committee,
which | am sorry that the Committee
on Rules did not make in order.

The purpose of punitive damages, the
main purpose, is to deter, to deter egre-
gious, terrible conduct. When we are
dealing with a malefactor of great
wealth, as the Republican President
once put it, you need a large punitive
award.

But why should the individual victim
be unjustly enriched just because the
tort feasor was a very wealthy individ-
ual or a big corporation.

So | do not mind the limit of $250,000
or 3 times the economic damage,
whichever is greater, as the recovery
for the victim. But that will totally
limit the deterrent effect against the
large tort feasor.

So | suggested let the victim get the
$250,000 or 3 times economic damage,
whichever is greater, and let govern-
ment, for deficit reduction, get any
award in excess of that.

So you still get the deterrent effect,
but not unjust enrichment.

The gentleman from Ohio turned it
around, and he says let us give 75 per-
cent to the government of the excess
over $250,000 below 3 times economic
damages. So if the economic damage
was $400,000, 3 times economic damages
would be $1.2 million. Mr. HOKE says
limit what the victim gets to $250,000
plus a quarter of that difference.

So this is reducing below what the
bill said the possible recovery is. |
think this is wrong because the victim
is entitled to some reasonable recovery
of punitive damages in relation to eco-
nomic damages.

Mr. HOKE. Mr. Chairman, will the
gentleman yield?

Mr. NADLER. |
tleman from Ohio.

Mr. HOKE. | thank the gentleman for
yielding.

Mr. Chairman, | ask the gentleman,
is it not true what his amendment
would have done would have been to
eliminate the cap on punitive dam-
ages?

Mr. NADLER. Yes. Reclaiming my
time, that is exactly the point. There
should not be a cap on punitive dam-
ages necessary as a deterrent but to
avoid unjust enrichment. | can under-
stand the cap on the recovery to the
victim. But to cap the total award and
then to say underneath that cap we are
going to say the victim cannot get it
all, that | think is wrong to the victim
and does not provide an adequate de-
terrent to the tort feasor.

Mr. HOKE. Would the gentleman not
agree that it is true that we just re-
jected that concept by rejecting sound-
ly the First Amendment in this Con-
gress? We just rejected that idea.

yield to the gen-
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Mr. NADLER. Well, | think the ma-
jority is wrong.

Mr. HOKE. But we had a vote on
what the gentleman wanted.

Mr. NADLER. But what the gen-
tleman is doing goes further. What the
gentleman is saying is the cap of 3
times economic damages $250,000, and
we are going to deny part that have to
the victim.

If you want to say we should not
have any cap at all, then it makes
sense to say to the victim he should
not unjustly enrich himself to any ex-
tent.

I urge defeat of the amendment.

Mr. HOKE. Mr. Chairman, | yield 3
minutes to the distinguished gen-
tleman from Virginia [Mr. GOODLATTE].

Mr. GOODLATTE. | thank the gen-
tleman for yielding and commend him
for what | think is a very good amend-
ment.

In fact, it is an amendment that
helps to cure one of the objections
raised on the other side to the fact that
there is a cap on punitive damages. The
cap is important in order to keep juries
from becoming legislators. They are
not elected. They do a very good job of
resolving disputes between individuals,
but when you have multimillion-dollar
awards, you have a problem with juries
imposing rules on society that ought to
be imposed by State legislatures.

In this case, you are now dealing
with the problem that they observe
once you impose the cap, and that is
that it is discriminatory because they
said somebody with a very wealthy
background might have high economic
losses, they got 3 times that and re-
cover far more than somebody with a
poorer background who could only
have a $250,000 cap.

So | compliment the gentleman be-
cause he is saying that everybody up to
$250,000 is equal. Once you get beyond
$250,000, we have gone already beyond
the purpose of punitive damages. They
are not to reward an individual or even
compensate an individual for loss they
get from the economic loss and the
noneconomic loss.

That is medical bills that they are
entitled to be reimbursed for, lost in-
come, pain and suffering, all of that is
not affected by punitive damages.

So, by saying that 75 percent of the
amount above $250,000 will go to the
public treasury where it should go be-
cause it is, in effect, a fine is a very
good idea. And that is exactly the par-
allel to fines.

The standard for punitive damages is
a very high one. It is only for people
who do serious wrong.

So when we impose a fine on people
and it is a serious wrong meeting a
high standard, it ought to go into that
public treasury just as a fine imposed
on a criminal wrongdoer.

That was exactly the point made by
former Supreme Court Justice Lewis
Powell, who said that the private wind-
fall aspects of punitive damages aggra-
vates the problems that we have with
the whole rack of standards in punitive
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damages because, unlike fines, which
go to the public treasury, punitive
damages go to the private plaintiffs. To
a limited extent, that is fine, and your
bill does it. Beyond that, it goes into
the public treasury.

I commend the gentleman for a very
good amendment.

Mr. CONYERS. Mr. Chairman, | am
pleased to yield 2 minutes to the gen-
tleman from Virginia [Mr. ScoTT], a
member of the Committee on the Judi-
ciary.

Mr. SCOTT. Mr. Chairman, we keep
hearing these generalities about exces-
sive awards, but we do not hear specific
cases that outraged juries so much
that they actually awarded punitive
damages.

We have to put this amendment in
the context of the other amendments
that we have already had and recognize
punitive damages are designed to be
high enough to protect society from a
corporate calculation that it is easier
to pay the damages for somebody in-
jured, maimed or killed, than it is to
correct the situation.

Earlier today we talked about the
situation with flammable pajamas
where the court found that the cor-
poration knew that the pajamas—that
newsprint burned only slightly faster
than the pajamas. Because of the puni-
tive damages, children can now go to
bed safely knowing they are not wear-
ing these things.

In the context of loser pays and a
separate trial for punitive damages,
this amendment would essentially re-
move any incentive that a plaintiff
would have to go after punitive dam-
ages, thereby removing the safety
valve that others will enjoy by virtue
of the fact that corporations are afraid
of these punitive damages. The loser
pays, you can win the case, on the com-
pensation, you could even win punitive
damages. But if you come in under the
offer, you end up paying your attor-
neys’ fees, the other peoples’ attorneys’
fees, and you are therefore discouraged
from bringing these cases.

This amendment is another discour-
agement in protecting society from
corporate wrongdoing and ought to be
defeated.

Mr. HOKE. Mr. Chairman, | would
just like to respond to the last speaker
by saying that clearly when you still
have a $250,000 amount of money, | do
not know why that is not considered to
be an incentive, not to mention that in
terms of criminal fines that is a tre-
mendous fine. If somebody is fined for
criminal negligence or felonious activ-
ity, a $250,000 fine is disproportionate
to almost anything you will find in a

State legislature’s code of criminal
penalties.

Mr. Chairman, | yield 1 minute to the
gentleman from  California [Mr.
BILBRAY].

Mr. BILBRAY. | thank the gen-

tleman for yielding this time to me.
Mr. Chairman, frankly, | think if you

tried to explain this to the average cit-

izen in the United States, they would
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think it is absurd that somebody is
going to be given a fine and that fine is
going to be given to the plaintiff. With
fines and forfeitures in criminal cases,
we do not have those fines and forfeit-
ures going to the victim of the crime.
That may be more logical than what
we have here because at least in the
criminal case they have not been made
whole.

By definition, they should have been
made whole before punitive is ever con-
sidered.

I think what we have to do is get the
lottery out of this. | would ask that we
support this amendment. | would prefer
that all punitive damages go to a pub-
lic fund because that is where penalty
fees should be going. They go to a pub-
lic fund in a criminal case. By defini-
tion, they should be going to such a
fund.

Mr. HOKE. Mr. Chairman, | yield 1
minute to the gentleman from Ten-
nessee [Mr. BRYANT].

Mr. BRYANT of Tennessee. Mr.
Chairman, | rise in strong support of
this amendment.

I think the concept has oft been re-
peated today about compensatory and
punitive damages and the purposes of
each. Clearly, we have established
today that punitive damages are to
punish and deter. We have a parallel
concept in the criminal code when we
have restitution and fines. In that in-
stance, the court may award restitu-
tion; that is to the victim of the crime.
But the fine that they punish that
criminal with goes to the State.

In the instance of the civil justice
system, punitive damages are used in a
civil case to deter conduct. In our civil
justice system, punitive damages are
used to deter conduct for the good of
society as a whole. Under those cir-
cumstances it is only right that soci-
ety as a whole should reap the benefit
of the punitive damages. For that rea-
son | strongly support and commend
the gentleman from Ohio for his
amendment.

Mr. HOKE. | thank the gentleman for
those kind words.

I will close with two thoughts. First
of all, | want to thank the gentleman
from California [Mr. BILBRAY] for
wanting to speak on this subject. He
has been walking around with pneu-
monia for 3 days. He felt so strongly
enough, he said he wanted to come
down and speak on this, and | think
that says a great deal.

Mr. Chairman, this is not a far-
fetched amendment, by any means.
What you are going to hear from the
other side is somehow this is taking
rights away, money away, dollars away
from people. Nothing could be further
from the truth than that.

0 1815

The fact is that a punitive damage
award is meant to take the place of a
criminal fine. We are saying that the
first $250,000 of that can go to the vic-
tim. After that, it still goes 25 percent
to the victim and 75 percent to the
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State. It was never intended to make a
plaintiff whole. We have already done
that with economic and noneconomic
compensatory damages. That is not
what this is intended to do, never has
been, never will be. But what we have
to do is we need to put the money back
to the State. That is where criminal
fines go. That is where this, the puni-
tive damage awards should go.

That is what this bill is all about; it
is a common sense balancing approach
to this problem.

The CHAIRMAN. The Chair recog-
nizes the gentleman from Michigan
[Mr. CoNnYERS] for 1%> minutes to close
debate.

Mr. CONYERS. Members of the Com-
mittee, we have seen a chipping-away
effect that has now reached the point
that | think Members on the other side
will begin to be repelled by it. The en-
tire concept of punitive damages are
now being reduced by an additional 75
percent when they exceed $250,000 by
giving it to the Federal or State treas-
ury rather than to the individual who
sued.

When is this going to end? What rea-
son does a person have to come into
court with a lawyer, to risk his all,
under the accentuated costs and risks
that he must not attend, and then, if
he recovers, it goes not to him, but it
goes to the State or to the Federal
Government itself? What kind of na-
tionalistic scheme are we talking
about?

| say to my colleagues, ‘“You don’t
have to be a supporter of states rights
to take exception to this.”’

Where will we draw the line? What
are we doing? Has each citizen become
an apparatchik for the State even when
he or she goes to court and recovers?
The New York State court has said
no,” the Supreme Court of Colorado
has said ‘‘no,”” and now we should say
““no”’ to the gentleman from Ohio [Mr.
HOKE].

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Ohio [Mr. HOKE].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. HOKE. Mr. Chairman, | demand a
recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 162, noes 265,
not voting 7, as follows:

[Roll No. 224]
AYES—162

Andrews Bliley Chrysler
Archer Boehner Coburn
Armey Bonilla Collins (GA)
Baker (CA) Browder Condit
Ballenger Brownback Cox
Barr Bryant (TN) Crane
Barrett (NE) Bunn Cremeans
Bartlett Buyer Cunningham
Barton Calvert Deal
Bereuter Camp DeLay
Bevill Chenoweth Doggett
Bilbray Christensen Doolittle

Dornan
Dreier
Dunn
Ehlers
Ehrlich
Emerson
English
Ewing
Fawell
Fields (TX)
Flanagan
Fowler
Frisa
Funderburk
Gallegly
Ganske
Geren
Gilchrest
Gillmor
Goodlatte
Goodling
Goss
Greenwood
Gunderson
Gutknecht
Hancock
Hastert
Hastings (WA)
Hefley
Heineman
Hilleary
Hobson
Hoke
Hostettler
Houghton
Hunter
Hyde
Inglis
Jacobs
Johnson, Sam
Jones
Kanjorski

Abercrombie
Ackerman
Allard
Bachus
Baesler
Baker (LA)
Baldacci
Barcia
Barrett (WI)
Bass
Bateman
Becerra
Beilenson
Bentsen
Berman
Bilirakis
Bishop
Blute
Boehlert
Bonior
Bono
Borski
Boucher
Brewster
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Bunning
Burr
Burton
Callahan
Canady
Cardin
Castle
Chabot
Chambliss
Chapman
Clay
Clayton
Clement
Clinger
Clyburn
Coble
Coleman
Collins (IL)
Collins (MI)
Combest
Conyers
Cooley
Costello
Coyne
Cramer
Crapo
Danner
Davis

VerDate 01-MAR-95  04:55 Mar 15, 1995 Jkt 099060 PO 00000

Kasich
Kim
Kingston
Klug
Knollenberg
Kolbe
LaFalce
Laughlin
Leach
Lewis (KY)
Lincoln
Linder
Luther
Maloney
Martinez
McCollum
McCrery
Mclnnis
McKeon
McNulty
Metcalf
Mica
Miller (CA)
Miller (FL)
Moorhead
Neumann
Norwood
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri
Pombo
Pomeroy
Porter
Portman
Pryce
Regula
Roberts

NOES—265

de la Garza
DeFazio
DelLauro
Dellums
Deutsch
Diaz-Balart
Dickey
Dicks
Dingell
Dixon
Dooley
Doyle
Duncan
Durbin
Edwards
Engel
Ensign
Eshoo
Evans
Everett
Farr
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Foley

Ford

Fox

Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frost
Furse
Gejdenson
Gekas
Gephardt
Gilman
Gonzalez
Gordon
Graham
Green
Gutierrez
Hall (OH)
Hall (TX)
Hamilton
Hansen
Harman
Hastings (FL)
Hayes
Hefner
Herger
Hilliard
Hinchey
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Rogers
Rohrabacher
Roth

Royce

Sabo
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schumer
Seastrand
Sensenbrenner
Shaw
Shuster
Skeen
Smith (MlI)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stenholm
Stump
Talent
Tanner
Tauzin
Taylor (NC)
Thomas
Thornberry
Thurman
Towns
Upton
Vucanovich
Walker
Watts (OK)
Weldon (FL)
Weller
Williams
Wolf
Young (FL)
Zimmer

Hoekstra
Holden
Horn

Hoyer
Hutchinson
Istook
Jackson-Lee
Jefferson
Johnson (CT)
Johnson (SD)
Johnson, E. B.
Johnston
Kaptur
Kelly
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee

King
Kleczka
Klink
LaHood
Lantos
Largent
Latham
LaTourette
Lazio

Levin

Lewis (CA)
Lewis (GA)
Lightfoot
Lipinski
Livingston
LoBiondo
Lofgren
Longley
Lowey
Lucas
Manton
Manzullo
Markey
Martini
Mascara
Matsui
McCarthy
McDade
McDermott
McHale
McHugh
Mcintosh
McKinney
Meehan
Meek
Menendez
Meyers
Mfume

CONGRESSIONAL RECORD —HOUSE

H 2951

Mineta Ramstad Taylor (MS)
Minge Reed Tejeda
Mink Reynolds Thompson
Moakley Richardson Thornton
Molinari Riggs Torkildsen
Mollohan Rivers Torres
Montgomery Roemer Torricelli
Moran Ros-Lehtinen Traficant
Morella Rose Tucker
Murtha Roukema Velazquez
Myers Roybal-Allard Vento
Myrick Rush Visclosky
Nadler Sanders Volkmer
Neal Sawyer Waldholtz
Nethercutt Schiff Walsh
Ney Schroeder Wamp
Nussle Scott Waters
Oberstar Serrano Watt (NC)
Obey Shadegg Waxman
Olver Shays Weldon (PA)
Ortiz Sisisky White
Owens Skaggs Whitfield
Pallone Skelton Wicker
Pastor Slaughter Wilson
Payne (NJ) Smith (NJ) Wise
Pelosi Spratt Woolsey
Peterson (FL) Stark Wyden
Pickett Stearns Wynn
Poshard Stockman Yates
Quillen Stokes Young (AK)
Quinn Studds Zeliff
Radanovich Stupak
Rahall Tate

NOT VOTING—7
Cubin Hayworth Ward
Forbes Rangel
Gibbons Tiahrt

O 1838

Messrs. ZELIFF, TATE, BUNNING of

Kentucky,

BREWSTER,

HANSEN,

VENTO, BONO, BARCIA, DICKS, KEN-
NEDY of Massachusetts, OBERSTAR,
CALLAHAN, WAMP, MONTGOMERY,

CHAMBLISS, EVERETT,
and Ms.

SKY,

and SISI-

BROWN of Florida

changed their vote from ‘‘aye’ to ‘‘no.”
Messrs. PAYNE of Virginia, PAXON,
GREENWOOD, MCcINNIS MCcCRERY,
and DORNAN changed their vote from
““no’”’ to ‘‘aye.”
So the amendment was rejected.
The result of the vote was announced
as above recorded.
The CHAIRMAN. It is now in order to
consider amendment No. 11, printed in
House Report 104-72.

AMENDMENT OFFERED BY MR. COX OF

CALIFORNIA

Mr. COX of California. Mr. Chairman,
I offer an amendment.
The CHAIRMAN. The Clerk will des-
ignate the amendment.
The text of the amendment is as fol-

lows:

Amendment offered by Mr. Cox of Califor-

nia:

Page 1, strike line 7 and all that follows
through the matter that precedes line 1 on
page 2, and insert the following:

(b) TABLE OF CONTENTS.—The table of con-
tents is as follows:

Sec. 1. Short title and table of contents.

Sec. 2. Findings and purposes.

TITLE I—PRODUCT LIABILITY REFORM

Sec. 101. Applicability.
Sec. 102. Liability rules applicable to product

sellers.

Sec. 103. Defense based on claimant’s use of

intoxicating alcohol or drugs.
Sec. 104. Misuse or alteration.
Sec. 105. Frivolous pleadings.
Sec. 106. Several liability for noneconomic
loss.
Sec. 107. Statute of repose.
Sec. 108. Definitions.

Sfmt 0655 E:\BELLA\HO9MR5.REC h09mr9



H 2952

TITLE II—LIMITATION ON SPECULATIVE
AND ARBITRARY DAMAGE AWARDS
Sec. 201. Treble damages as penalty in civil
actions.

Sec. 202. Limitation on additional payments
beyond actual damages.

Sec. 203. Fair share rule for noneconomic
damage awards.

Sec. 204. Definitions.

TITLE 11I—BIOMATERIALS SUPPLIERS
Sec. 301. Liability of biomaterials suppliers.
Sec. 302. Procedures for dismissal of civil ac-

tions against biomaterials sup-
pliers.
Sec. 303. Definitions.

TITLE IV—LIMITATIONS ON
APPLICABILITY; EFFECTIVE DATE
Sec. 401. Application limited to interstate

commerce.
Sec. 402. Effect on other law.
Sec. 403. Federal cause of action precluded.
Sec. 404. Effective date.
SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress finds that—

(1) the civil justice system, which is de-
signed to safeguard our most cherished
rights, to remedy injustices, and to defend
our liberty, is increasingly being deployed to
abridge our rights, create injustice, and de-
stroy our liberty;

(2) our Nation is overly litigious, the civil
justice system is overcrowded, sluggish, and
excessively costly, and the costs of lawsuits,
both direct and indirect, are inflicting seri-
ous and unnecessary injury on the national
economy;

(3) excessive, unpredictable, and often arbi-
trary damage awards and unfair allocations
of liability have a direct and undesirable ef-
fect on interstate commerce by increasing
the cost and decreasing the availability of
goods and services;

(4) the rules of law governing product li-
ability actions, damage awards, and alloca-
tions of liability have evolved inconsistently
within and among the several States, result-
ing in a complex, contradictory, and uncer-
tain regime that is inequitable to both plain-
tiffs and defendants and unduly burdens
interstate commerce;

(5) as a result of excessive, unpredictable,
and often arbitrary damage awards and un-
fair allocations of liability, consumers have
been adversely affected through the with-
drawal of products, producers, services, and
service providers from the national market,
and from excessive liability costs passed on
to them through higher prices;

(6) excessive, unpredictable, and often arbi-
trary damage awards and unfair allocations
of liability jeopardize the financial well-
being of many individuals as well as entire
industries, particularly the Nation’s small
businesses, and adversely affects govern-
ments, taxpayers, nonprofit entities and vol-
unteer organizations;

(7) the excessive costs of the civil justice
system undermine the ability of American
companies to compete internationally, and
serve to decrease the number of jobs and the
amount of productive capital in the national
economy;

(8) the unpredictability of damage awards
is inequitable to both plaintiffs and defend-
ants and has added considerably to the high
cost of liability insurance, making it dif-
ficult for producers, consumers, and individ-
uals to protect their liability with any de-
gree of confidence and at a reasonable cost;

(9) because of the national scope of the
problems crated by the defects in the civil
justice system, it is not possible for the sev-
eral States to enact laws that fully and ef-
fectively respond to those problems;

(10) it is the constitutional role of the na-
tional government to remove barriers to
interstate commerce; and
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(11) there is need to restore rationality,
certainty, and fairness to the civil justice
system in order to protect against excessive,
arbitrary, and uncertain damage awards and
to reduce the volume, costs, and delay of liti-
gation.

(b) PURPOSES.—Based upon the powers con-
tained in Article I, Section 8, Clause 3 of the
United States Constitution, the purposes of
this Act are to promote the free flow of
goods and services and to lessen burdens on
interstate commerce by—

(1) establishing certain uniform legal prin-
ciples of product liability which provide a
fair balance among the interests which pro-
vide a fair balance among the interests of
product users, manufacturers, and product
sellers;

(2) placing reasonable limits on damages
over and above the actual damages suffered
by a claimant;

(3) ensuring the fair allocation of liability
in civil actions;

(4) reducing the unacceptable costs and
delays of our civil justice system caused by
excessive litigation which harm both plain-
tiffs and defendants; and

(5) establishing greater fairness, rational-
ity, and predictability in the civil justice
system.

Page 2, strike line 3 and all that follows
through line 24, and page 4 (and redesignate
subsequent sections accordingly).

Page 11, strike lines 17 through 24 (and re-
designate subsequent sections accordingly).

Page 12, strike line 24 and all that follows
through line 2 on page 13 (and redesignate
the subsequent section accordingly).

Page 17, strike lines 10 through 12 and in-
sert the following:

TITLE II—LIMITATION ON SPECULATIVE
AND ARBITRARY DAMAGE AWARDS
SEC. 201. TREBLE DAMAGES AS PENALTY IN

CIVIL ACTIONS.

Page 17, line 21, insert ‘‘rights or” before
“safety”’.

Page 17, beginning in line 25, strike ‘‘for
the economic loss on which the claimant’s
action is based” and insert ‘““for economic
loss™.

Page 18, insert after the period in line 2 the
following: ““This section shall be applied by
the court and shall not be disclosed to the
jury.”.

Page 18, line 3, strike ‘““AND PREEMPTION"".

Page 18, strike “‘title”” in lines 4 and 6 and
insert ‘‘section”’.

Page 18, beginning in line 7, strike ““in any
jurisdiction that does not authorize such ac-
tions’” and insert after the period in line 8
the following: ‘““This section does not pre-
empt or supersede any State or Federal law
to the extent that such law would further
limit the award of punitive damages.”.

Page 19, after line 19, insert the following
new sections (and redesignate the subsequent
section accordingly):

SEC. 202. FAIR SHARE RULE FOR NONECONOMIC
DAMAGE AWARDS.

(a) FAIR SHARE OF LIABILITY IMPOSED Ac-
CORDING TO SHARE OF FAULT.—In any product
liability or other civil action brought in
State or Federal court, a defendant shall be
liable only for the amount of noneconomic
damages attributable to such defendant in
direct proportion to such defendant’s share
of fault or responsibility for the claimant’s
actual damages, as determined by the trier
of fact. In all such cases, the liability of a de-
fendant for noneconomic damages shall be
several and not joint.

(b) APPLICABILITY.—Except as provided in
section 401, this section shall apply to any
product liability or other civil action
brought in any Federal or State court on any
theory where noneconomic damages are
sought. This section does not preempt or su-
persede any State or Federal law to the ex-
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tent that such law would further limit the
application of the theory of joint liability to
any kind of damages.

Page 19, after line 21, insert the following
new paragraph:

(1) The term ‘“‘actual damages’” means
damages awarded to pay for economic loss.

. Pzige 19, line 22, strike “‘(1)” and insert
(Izz')agie 20, line 4, strike ““(2)”” and insert
“(IS‘D)?}ie 20, line 12, strike ““(3)” and insert
EAP;agie 20, line 18, strike ‘“(4)” and insert
w5y

Page 20, after line 20, insert the following
new paragraph (and redesignate subsequent
paragraphs accordingly):

(6) The term ‘“‘noneconomic damages’
means damages other than punitive damages
or actual damages.

Page 20, line 21, strike ‘“(5)” and insert
line 1, strike ‘“(6)” and insert
(8.

Page 30, strike lines 6 and 7, and insert the
following:

TITLE IV—LIMITATIONS ON
APPLICABILITY; EFFECTIVE DATE

SEC. 401. APPLICATION LIMITED TO INTERSTATE
COMMERCE.

Titles I, Il, and Il shall apply only to
product liability or other civil actions af-
fecting interstate commerce. For purposes of
the preceding sentence, the term “‘interstate
commerce’” means commerce among the sev-
eral States or with foreign nations, or in any
territory of the United States or in the Dis-
trict of Columbia, or between any such terri-
tory and another, or between any such terri-
tory and any State or foreign nation, or be-
tween the District of Columbia and any
State or territory or foreign nation.

Redesignate subsequent sections accord-
ingly.

The CHAIRMAN. Pursuant to the
rule, the gentleman from California
[Mr. Cox] and a Member opposed will
each be recognized for 20 minutes.

PARLIAMENTARY INQUIRY

Mr. FRANK of Massachusetts. Mr.
Chairman, | have a parliamentary in-
quiry.

The CHAIRMAN. The gentleman will
state it.

Mr. FRANK of Massachusetts. As a
member of the reporting committee, |
wonder, by whatever process of mental
divination the Chair uses, if he would
decide that | had the right to close on
this.

The CHAIRMAN. The gentleman is
correct, he will have the right to close.

Mr. FRANK of Massachusetts. |
thank the Chair.

The CHAIRMAN. The Chair recog-
nizes the gentleman from California
[Mr. Cox].

Mr. COX of California. Mr. Chairman,
1 yield myself 2> minutes.

Mr. Chairman, the tenor of the de-
bate on this entire bill and all of the
amendments to this bill is pretty clear:
We have too many lawsuits in America.
We have become too litigious. It costs
too much money, and simple justice is
not being served.

The amendment that | am proposing,
along with my colleague, Mr. PETE
GEREN from Texas, advances a simple
rule that will go a long way to making
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sure that fair justice exists once again
in our courts. Our simple rule is called
the fair-share rule.

Under this provision, a person will be
made to pay for the damages that he,
she, or it caused, but no person will be
made to pay for damages that someone
else caused. Our rule will hold wrong-
doers responsible for their actions, and
our rule will permit people who are not
responsible for that damage to under-
stand that their conduct will have been
rewarded faithfully by the law.

The so-called joint and several liabil-
ity doctrine is really the fair-share rule
stood on its head. If you are adjudged 1
percent liable, you can be required to
pay under the current system 100 per-
cent of the damages caused by someone
else if it turns out that you are the
only one in the picture that has any
money. It is known to plaintiffs’ trial
lawyers as the deep-pockets oppor-
tunity. Find somebody, not necessarily
a rich person, perhaps just a small
business person or an individual who
has an insurance policy, who you think
can therefore be made to pay, or just
from whom a settlement can be ex-
torted, and bring them into the law-
suit.

Take the case of a drunk driver going
down the street, goes off the sidewalk
onto the front lawn and Kkills someone.
If that person is sued and the jury were
to find, and this is approximately the
facts in a real case in California, the
jury finds that the drunk driver is 95
percent liable for the damage that the
drunk driver caused, but the city is 5
percent liable because there was a pot-
hole on the way, and the drunk driver
does not have any money, then the tax-
payers are stuck for all of the damage
caused by the drunk.

O 1845

That is our current system. Under
the fair share rule, someone adjudged 5
percent liable will pay 5 percent of the
damage. That is the fair share rule.

I urge support for this amendment.

Mr. FRANK of Massachusetts. Mr.
Chairman, | yield 4 minutes and 30 sec-
onds to the gentleman from Michigan
[Mr. CoNYERS], the ranking member of
the full Committee on the Judiciary.

Mr. CONYERS. Mr. Chairman, |
thank the gentleman for yielding time
to me.

We are confronted with a very
strange amendment here, because what
has not been mentioned by the author
of it is that it seeks to exclude foreign
manufacturers from the service of
process requirement that American
manufacturers are subject to. And so
members of the committee, we are
back to the same amendment on the
other end that we voted only a few
hours ago, where we said that a foreign
manufacturer was subject to the same
discovery proceedings that a national
manufacturer, a domestic manufac-
turer is subject to.

We said that we should not be able to
have them avoid litigation because
their discovery may take them to Eu-
rope or to Japan, that they must sub-
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ject themselves to discovery. And this
amendment, although strangely
enough it has not been said yet, and
you are going to have to read pretty
carefully to find it anywhere, is that
this is going to change the service of
process in suits brought against foreign
manufacturers.

It is another way to let them out of
playing the game on a level playing
field with domestic manufacturers.

I think we all know what some of
them are doing. They sell their goods,
freight on board, in Japan or Germany,
just so they will not be treated as hav-
ing contacts in this country which
could subject them to suit there. They
know that this makes U.S. citizens go
through repeated hurdles to bring suit
against them, ranging from translating
the complaint into another language
and asking the State Department to
serve action, and even then the foreign
business may elect to ignore the ac-
tion.

This is another backdoor way of giv-
ing a foreign manufacturer a leg up. To
make sure that everybody knows what
the gentleman is doing, | do not know
why the gentleman did not just come
out, the gentleman from California did
not just come out and say what this is
going to do. It is going to change the
way service of process is implemented
by a foreign manufacturer, and that is
just the front door way of getting
around the discovery amendment that
would have given them a break that we
just rejected.

Why do you want to give different
rules in court to foreign companies?
What benefit do you see in that? |
know there are a lot of foreign compa-
nies here, but do you not see, my
friend, that citizens that are sued and
want to sue will need to have service of
process. And if you try to take this
out, we are going to be doing ourselves
a grave disservice to all of our con-
stituents?

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. CONYERS. 1 yield to the gen-
tleman from California.

Mr. COX of California. Mr. Chairman,
the gentleman makes a very fair point.
In fact, the effect of gentleman’s just
having won on his amendment is that
the provisions of this amendment that
would otherwise have dealt with serv-
ice of process will have no effect. The
gentleman has carried the day, and the
gentleman’s amendment will in fact be
successfully included in this bill.

Mr. CONYERS. Reclaiming my time,
the current language in this bill is
carefully balanced. It offers a carrot
and a stick. The end result is a sub-
stantially more balanced playing field.

Mr. FRANK of Massachusetts. Mr.
Chairman, will the gentleman yield?

Mr. CONYERS. | yield to the gen-
tleman from Massachusetts.

Mr. FRANK of Massachusetts. My
sense would be, in most parliamentary
situations, that the last enactment
would supersede the previous one. So
the notion that by a prior action we
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could somehow control a subsequent
action is a dubious proposition at best.
The gentleman has got a drafting prob-
lem. He cannot solve it by something
that we did a couple of hours ago, be-
cause by a subsequent action we would
be deemed to have amended or modi-
fied the previous action.

Mr. CONYERS. Mr. Chairman, this
amendment strikes a blow against U.S.
citizens, the same as the other discov-
ery amendment tried to do.

Mr. COX of California. Mr. Chairman,
I yield 3 minutes to the gentleman
from Texas, Mr. PETE GEREN.

(Mr. PETE GEREN of Texas asked
and was given permission to revise and
extend his remarks.)

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. PETE GEREN of Texas. | yield to
the gentleman from California.

Mr. COX of California. Our amend-
ment dealt with section 109 and struck
it. The gentleman from Michigan added
a new section 110. Our amendment has
no effect on it. So the gentleman has
carried the day.

Mr. PETE GEREN of Texas. Mr.
Chairman, | thank the gentleman for
yielding time to me.

Mr. Chairman, | rise in support of
this amendment. The amendment in
front of us applies to noneconomic
damages known to most people as pain
and suffering, emotional distress. Joint
and several liability for noneconomic
damages is a system that asks Peter to
pay for Paul’s sins. The bill currently
remedies this inequity for all products
cases.

However, our amendment extends
this much-needed reform to all civil ac-
tions. This means that each defendant
will be liable for damages for pain and
suffering in an amount proportional to
his fair share.

When joint and several liability was
first developed, plaintiffs had to be
found completely blameless to recover
damages. Now with few exceptions,
plaintiffs can recover damages even if
they are partially or mostly at fault.
In a recent case involving Walt Disney
and a woman injured on bumper cars,
Walt Disney was found 1 percent at
fault in an accident, yet the trial court
held and the Florida Supreme Court af-
firmed that Disney had to pay 86 per-
cent of the plaintiff’s damages.

It may make sense to require that a
single defendant be held accountable
for all economic damages to make sure
that the defendant is made financially
whole to the extent that dollars can ac-
count for the problems suffered by the
plaintiff, but there is little justifica-
tion for allocating liability in this
manner for highly subjective non-
economic damages.

I urge my colleagues to join me in
voting for this amendment. The prob-
lems of joint and several liability are
not limited exclusively to the product
liability area. Excessive noneconomic
damages are not commmonplace in all
types of cases, including claims against
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citizen, small businesses, charities, and
the Little League.

Let us ask each citizen to pay his or
her fair share of the damages, no more,
no less. That is fair.

Mr. Chairman, | ask my colleagues to
support this amendment.

Mr. FRANK of Massachusetts. Mr.
Chairman, | yield 4 minutes to the gen-
tleman from Michigan [Mr. DINGELL].

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, the
House a little earlier rejected an
amendment which would have denied
discovery to American firms which
were involved in product liability cases
where foreigners were taking advan-
tage of them and where they were re-
ceiving shelter under the bill. Note
that the vote was 258 in favor of that
amendment, an overwhelming win.
This amendment would, and language
of section 109, eliminate the require-
ment that foreign companies inside
this country appoint an agent for pur-
poses of receiving service in the case of
product liability suits.

| say that the House has once re-
jected that principle and should again
reject it. Under the previous amend-
ment, you could not get discovery. Now
you cannot even get into court under
this amendment.

Let us talk about something other.
In eliminating the joint and several li-
ability, a man hires two hoodlums to
kill his mother-in-law. The woman is
horribly disfigured. Judgment is col-
lected ultimately by the woman
against the husband and the two hood-
lums. She can only collect approxi-
mately a third because no longer is
there joint and several liability.

Another case: A Member of Congress
is liabled by his local newspaper,
charged with contributing to the delin-
quency of a minor. No longer under
this amendment is there joint and sev-
eral liability. He sues the newspaper
and the two reporters. Because joint
and several liability is no longer there,
we can only collect approximately a
third of the damages which would have
been appropriately assessed against the
wrongdoers.

This is a bad amendment. It is an ad-
mirable reason for why we ought not
write legislation of this kind on the
floor. It carries the question of liabil-
ity. It carries the question of com-
pensation well beyond the question of
product liability.

It carries it into all civil wrongs and
all civil litigation.

The amendment should be rejected.
It favors foreigners, it favors wrong-
doing. It puts the innocent at risk. It
denies people proper recovery for seri-
ous wrongs, intentional or otherwise.

| urge the amendment be rejected.

Mr. DOGGETT. Mr. Chairman, will
the gentleman yield?

Mr. DINGELL. | yield to the gen-
tleman from Texas.

Mr. DOGGETT. Mr. Chairman, the
section that is being deleted by the Cox
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amendment requires the foreign manu-
facturer to appoint an agent for service
or process. The prior amendment of the
gentleman from Michigan [Mr. CoN-
YERS] did not touch that issue at all.
So what this is doing is something very
inconsistent with the spirit of the Con-
yers amendment, but if this amend-
ment should pass, contrary to the au-
thor’s representations, it would do
great damage just as the gentleman
has suggested.

Mr. DINGELL. Reclaiming my time,
Mr. Chairman, it strikes the provision
relative to service of process. It strikes
the proper requirement that foreign
companies appoint an agent for pur-
poses of receiving service.

Mr. DOGGETT. Mr. Chairman, if the
gentleman will continue to yield, the
House, previously, by an overwhelming
margin adopted the amendment of the
ranking Member, the gentleman from
Michigan [Mr. CoNYERS]. It does deal
with trying to assure parity that we,
for once, do not give all the advantages
to the foreign manufacturers, that we
realize the importance of American
manufacturers and now the spirit and
the principle of that amendment is
being undermined by the amendment
being offered at this point, because it
deletes the section in this particular
provision that requires these foreign
manufacturers to have an agent for
process, something that every Amer-
ican manufacturer has to do.

Mr. DINGELL. The House has al-
ready spoken. Foreigners should re-
spond in discovery. But this amend-
ment strikes the ability to even get
them in court. It takes away the abil-
ity of an American injured by foreign
misbehavior in the area of product li-
ability to even get service, because no
longer must the foreigner appoint an
agent for purposes of receiving service
under this legislation.

Mr. COX of California. Mr. Chairman,
I yield myself such time as | may
consume.

It is very interesting to note that the
fair share rule that we are proposing in
this amendment is apparently so
unobjectionable that the minority
chooses not even to debate it, but rath-
er to debate the red herring, first, that
the Conyers amendment that we ear-
lier passed might be stricken by this
amendment. They have now conceded
that the Conyers amendment is pro-
tected, is part of this bill. We have just
passed it. It is not stricken.

But the argument is raised that the
service of process provisions in another
part of the bill, which are required in
order to make the Conyers amendment
work, would be stricken. That is nei-
ther here nor there because the Hague
Service Convention already provides
procedures consistent with our inter-
national agreements that will permit
the Conyers amendment to work per-
fectly fine.

Mr. Chairman, | yield 3 minutes to
the gentleman from Nebraska [Mr.
CHRISTENSEN].
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Mr. CHRISTENSEN. Mr. Chairman, |
thank the gentleman for yielding time
to me.

I rise in support of the Cox-Geren-
Ramstad-Christensen bill under debate
here. This is an important piece of leg-
islation that will ensure small busi-
nesses and volunteer organizations, to
make sure that they are brought under
the umbrella of protection that we
have sought to provide other American
manufacturers.

This amendment will extend the pro-
hibition against the unjust application
of joint and several liability to all civil
cases involving interstate commerce.

O 1900

The litigation explosion is having an
adverse affect, not only on our manu-
facturing, but also on the Nation’s
start-up businesses and other small
businesses. Frivolous and excessive
litigation has an especially destructive
affect on small businesses.

We all know these sorts of busi-
nesses. They are undercapitalized and
understaffed, which means they cannot
afford either the lawyer bills or the ri-
diculous amounts of time it takes for
an individual to deal with a legal mat-
ter.

Under the rule of joint and several li-
ability, a small business can find itself
literally driven out of business by a
jury in search of a pocket, and a pocket
with money in it. It is usually the deep
pocket they are looking for.

But small businesses are not alone in
being threatened by joint and several
liability. We have all heard the horror
stories about the vastly increased in-
surance premiums that volunteer orga-
nizations and municipalities across the
country are being forced to pay be-
cause of the ridiculous rulings against
them.

Those rulings, based on the doctrine
of joint and several liability, based on
the idea that you can be held entirely
responsible for the injury if you are
only 1 percent or 2 percent at fault, are
absolutely wrong. When trial lawyers
go looking for a State that has been
very kind to them, and sympathetic ju-
ries, they go to States like Alabama
and Texas. | will tell the Members, it is
time to restore some common sense
back to this rule.

That is why Congress needs to exer-
cise its authority to serve as the arbi-
ter on the issues that are involving
interstate commerce, so that we have
cases that are judged similarly in New
York and in Texas and in Alabama and
in Omaha, NE, where I am from.

We need to end the arbitrary doctrine
of joint and several liability, and we
need to end it today. | urge my col-
leagues to vote for this Cox-Ramstad-
Geren-Christensen amendment, and to
do it today.

Mr. FRANK of Massachusetts. Mr.
Chairman, | yield 2 minutes to the gen-
tleman from Virginia [Mr. BATEMAN].

Mr. BATEMAN. | thank the gen-
tleman for yielding time to me.
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Let me say first of all, Mr. Chairman,
there is bipartisan support for this
amendment, but my opposition | hope
will demonstrate that there is indeed
some bipartisan opposition to this
amendment. | wish there were more
than 2 minutes in order for me to ex-
plain all of the variety of reasons why
| do so.

Fundamental to it is, No. 1, the reci-
tations of the findings and purposes of
the amendment | think are inordi-
nately broad. They represent a conclu-
sion by this Congress that we think
there are too many lawsuits being
brought in America, and plaintiffs are
winning too many of them. That may
or may not be the case, but | suggest it
is not even the function of this Con-
gress to make that judgment. The
function of this Congress is as to Fed-
eral law, to set forth the ground rules,
the parameters, and the substantive
law for the Federal courts in cases
where there is Federal jurisdiction.

I complain of this amendment be-
cause it federalizes a significant aspect
of the law which, until now, has been
relegated to the State courts and to a
State court system in which most of
the litigation is brought. | would sug-
gest that we make a mistake to fed-
eralize civil justice in this United
States from this Congress, and would
say to my colleagues, especially on this
side of the aisle, if we do it today in
this fashion, under these findings, for
these purposes, it can be done tomor-
row for entirely different purposes.

Mr. Chairman, let me finally say that
this notion of joint and several liabil-
ity is bottomed on principles, prin-
ciples that were part of the common
law of England, brought to America in
the 13 original colonies, and a part of
the law of all of those 13 original colo-
nies forming the Union, and have been
a part of the law of all of the States for
all of the years since.

I wish there was time for me to dis-
cuss with the Members, and | hope
someone else will, the principle on
which that rule regarding joint and
several liability is bottomed. There is a
principle involved.

Mr. COX of California. Mr. Chairman,
I yield 3 minutes to the gentleman
from Minnesota [Mr. RAMSTAD].

Mr. RAMSTAD. | thank the gen-
tleman for yielding time to me.

Mr. Chairman, | rise in strong sup-
port of this amendment to extend the
fair-share rule to all civil actions.

Mr. Chairman, other than the vote on
final passage, make no mistake about
it, this will be the most important vote
we will have on tort reform. The bot-
tom-line question for each of us to an-
swer is this: Why on earth should a de-
fendant with 1 percent or 2 percent of
liability be held 100 percent responsible
for payment of noneconomic damages.
That is the question each of us has to
answer. That is not fair, and everyone
knows it.

Let me stress what this amendment
will not do. It will not end joint liabil-
ity for medical expenses. Thus, even
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though a party may be only 1 or 2 per-
cent at fault, such a defendant could
still be held 100 percent liable for the
plaintiff’s medical expenses and other
economic damages, such as lost wages.

While this also may not be fair to
such a defendant, it would be more un-
fair to deny an injured plaintiff the
means to be made whole again, and
that is what our tort system is all
about, to make an injured plaintiff
whole.

Mr. Chairman, let us make it per-
fectly clear that this amendment sim-
ply limits noneconomic damages in
proportion to each defendant’s share of
fault. This, Mr. Chairman, is just com-
mon sense. Let me give Members an
idea of an actual case involving the
problem that joint liability can cause.

Those of the Members who have been
there or lived there know that in Min-
nesota we have two seasons, winter and
road construction. We see signs for
most of the year *“‘Slow down, give
them a break, under construction.”

Now, picture among these signs a
drunk driver careening at an excessive
speed through detours posted at 45
miles an hour. The end result is a
crash. Next comes a lawsuit brought by
the drunk driver. Who does the drunk
driver sue? For starters, he sues the
State highway department, but the
State in this case imposes limits on its
liabilities, so the driver’s attorney sues
every deep pocket imaginable: in this
actual case, not only the State but the
road contractor, the utility company
who owned the adjoining property, the
engineering firm who designed the de-
tour through which the drunk driver
plowed his car, and so forth.

In the end, the defendants decided to
settle out of court for $35,000 each. This
was after a 15-member engineering firm
spent over $200,000 in legal fees over 5
years, and 100 hours of work that
should have been spent on engineering.
Clearly, the drunk driver’s attorney
would have thought twice about suing
all possible deep pockets if joint liabil-
ity were not available.

I urge all of my colleagues to support
this amendment to restore common
sense to our legal system, to restore
proportionate liability and the fair
share rule.

Mr. FRANK of Massachusetts. Mr.
Chairman, | yield 3 minutes to the gen-
tleman from California [Mr. BERMAN].

Mr. BERMAN. Mr. Chairman, the in-
tellectual weakness of the arguments
of the proponents is really quite amaz-
ing, if you take just a couple of mo-
ments to think about it. First, every
case they cite talks about the 1-percent
negligent party, but the vast majority,
I believe all the Republicans, voted for
a rule which prohibited amendments to
eliminate any minor wrongdoer, any-
one below 20 percent, from having joint
liability, while keeping the major
wrongdoers in the case, because in the
end, the issue is who is going to get
shafted. Either it is the plaintiff, or it
is one of the wrongdoers.
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We concede, at least in my amend-
ment that | offered, and it was denied,
that minor tort feasor should not have
to pay the entire judgment. Second, a
great deal is made about how impor-
tant and logical this is, and it is only
fair, but it does not apply to economic
damages.

The gentleman from Massachusetts
[Mr. FRANK] had an amendment to ex-
clude anybody who is under for eco-
nomic or noneconomic damages. If it is
unfair to pay the pain and suffering,
why is it fair to pay the economic dam-
ages?

I know why you did not do it that
way, because it looked too cruel, be-
cause the proponents of the amend-
ment talk about ““We are just dealing
with the feelings part of this.”” If a per-
son becomes a quadriplegic because of
the negligence of another, and they say
“You pay the medical bills and the
wage loss and that is it, everything
else is just about feelings,”” you ampu-
tate the wrong leg because of the neg-
ligence of the hospital or the doctor,
you pay whatever wage loss there is,
there may be none, you pay the medi-
cal bills, and then everything else is
just feelings, we are talking about
compensating the person and making
them whole.

Get rid of the minor tort feasors by
excluding the 1 percent, 2 percent, 5
percent, 10 percent case. Do not let off
the major wrongdoers, and leave the
plaintiff without being made whole,
without compensation. You talked
about the drunk driving case. What
you have passed with title Il in this
bill is a punitive-damages statute
which keeps a person who is injured by
a drunk driver from suing the drunk
driver for punitive damages on State
remedies.

The amendment is so broad it
reaches into the typical automobile
case in a neighborhood in any city in
America. It is not limited to product li-
ability. It is not limited to interstate
commerce. It is the most far-reaching,
intrusive kind of amendment imag-
inable.

The best comments | have heard
today were from the gentleman from
Virginia [Mr. BATEMAN], a true con-
servative, who wanted to know what
business is it of Congress’ whether in
an automobile accident case at an
intersection, there is joint and several
liability or not?

We can make arguments either way,
but the State legislature and the Gov-
ernor, they are the people to decide.
They are the ones closest to the voters.
There is no Federal question involved
in this, but there are some economic
interests and some insurance compa-
nies who want it, and | do not believe
that is the motivation, because | am
not into attributing motivations to
people; some people see that perspec-
tive, but they do not see what is going
to be left for the plaintiff or for the
concept of Federalism.
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Mr. COX of California. Mr. Chairman,
I yield myself such time as | may
consume.

Mr. Chairman, the gentleman who
just spoke stated ““It isn’t limited to
interstate commerce.”” Were that true,
I would not support this amendment,
but of course, it is expressly limited to
interstate commerce, which is pre-
cisely the role of this Congress under
Article 1, section 8.

Mr. Chairman, | yield 2 minutes to
the gentleman from [Illinois [Mr.
HYDE], the distinguished chairman of
the Committee on the Judiciary.

Mr. HYDE. Mr. Chairman, I
have to talk fast.

Mr. Chairman, 33 States have abol-
ished joint and several liability. That
is the problem. There are 33 different
laws, different methods of avoiding and
evading joint and several liability,
which is very unfair. The serious prob-
lem of inconsistency in the tort laws of
the 50 States is there. This seeks uni-
formity, which makes legal common
sense.

Mr. Chairman, let me briefly address
the federalism aspect that | have heard
so much about today. | have heard
from Members on our side of the aisle
who are troubled by our preempting of
State laws. They insist that the States
are important and should not be ad-
ministrative districts of the Federal
Government.

I just want them to know what the
passing of time has done to that no-
tion. We have the Environmental Pro-
tection Agency, Food and Drug Admin-
istration, Occupational Safety and
Health  Administration, Consumer
Product Safety Commission, Equal
Employment Opportunity Commission,
National Labor Relations Board, Fed-
eral Trade Commission, Federal En-
ergy Regulatory Commission, the Se-
curities and Exchange Commission, the
Commodities Futures Trading Commis-
sion. Every aspect of life is regulated
by the Federal Government. | have not
mentioned the Americans with Disabil-
ities Act, ERISA.

The only facet of our great economy
that is left untouched is the
multibillion-dollar litigation industry.
It seems to me it is eminently justified
that we try to put some common sense
and rationality, predictability, into
this big business of lawsuits. That is
what the gentleman is trying to do. |
support it wholeheartedly.

Mr. FRANK of Massachusetts. Mr.
Chairman, | yield 1 minute to the gen-
tleman from Virginia [Mr. ScoTT].

Mr. SCOTT. Mr. Chairman, in these
cases, all the victim knows is that he
was injured. If you have a doctor who
is clearly negligent, the doctor can es-
cape some liability by saying it was 5
percent the nurse’s fault, 10 percent
the anesthesiologist’s, 10 percent the
hospital, 10 percent the product, and
now where are we in the lawsuit?

The plaintiff has to have five dif-
ferent defendants, five different sets of
lawyers, five different judgments, five
different collections, some insolvent.

shall
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This consumer just has to, | guess, get
over it. They are not going to be able
to become whole.

Mr. Chairman, we have always had
loser pays. Even if they win, they
might be having to pay opposing coun-
sel. We have limited damages. We have
come up with new defenses.

Mr. Chairman, this reduces the ac-
countability of wrongdoers. It allows
wrongdoers to escape responsibility for
their actions, at the expense of the in-
nocent victims. Consumer protection is
taking another giant step backward. |
would hope that we would defeat this
amendment.

Mr. COX of California. Mr. Chairman,
I yield 2 minutes to the distinguished
gentleman from Connecticut [Mr.
SHAYS].

Mr. SHAYS. Mr. Chairman, | thank
the gentleman for yielding time to me.

Mr. Chairman, 50 States, 50 different
State laws affecting interstate com-
merce, and we have for so long allowed
a tremendous ripoff. It blows my mind
that we have tolerated this for so many
years.

Mr. Chairman, | rise in support of
Common Sense Product Liability and
Legal Reform Act of 1995, and I rise in
support of the amendment of the gen-
tleman from California [Mr. Cox] and
the gentleman from Texas [Mr. PETE
GEREN] the fair share amendment.

It is so simple. It does not take a lot
of words, a lot of legalese. The bottom
line is so simple. If you are responsible,
you should pay your proportionate
share of whatever problem you caused,
but if you are not responsible, you
should not be held liable.

When | hear of the outrageous awards
that are given to an individual plain-
tiff, and then | learn of the liability
that company had, which was 100 per-
cent, when in fact they only caused 5
or 10 percent of the action, and then I
think “Who pays?”’ | pay, you pay. We
all pay for this outrage. This outrage
needs to end.

0 1915

The bottom line is so simple, it is so
clear and maybe it is just one has to be
an attorney to find it confusing. If you
are in fact responsible, you should pay.
If you are 50 percent responsible, you
should pay 100 percent of your 50 per-
cent. But you should not have to pay
when you are not responsible in the
vast majority of the cases.

I urge my colleagues to vote this
amendment and vote this bill. 1 con-
sider it of all the bills coming before
this Chamber the most important bill
that we will vote on in this entire 2
years.

Mr. FRANK of Massachusetts. Mr.
Chairman, | reserve the balance of my
time.

Mr. COX of California. May | inquire
of the Chair how much time remains on
each side?

The CHAIRMAN. The gentleman
from California [Mr. Cox] has 3 min-
utes remaining and the gentleman
from Massachusetts [Mr. FRANK] has
5% minutes remaining.
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Mr. DOGGETT. Perhaps the gen-
tleman might yield on section 109.

Mr. COX of California. As | indicated,
I would like to reserve time at the end
for such purpose.

Mr. Chairman, | yield 2 minutes to
the gentleman from Tennessee [Mr.
BRYANT].

Mr. BRYANT of Tennessee. | thank
the gentleman for vyielding me the
time.

I rise in strong support of this bill to
abolish the doctrine of joint and sev-
eral liability. The core of our judicial
system, | think, is one of fairness and
has been repeated so often today.

In this context, it just seems to me
the fairest thing, that a person at fault
have to pay and if a person is not at
fault, then they should not have to
pay, that it ought to be grossly unfair
for this system to require a defendant
to pay the full judgment, 100 percent of
a judgment, when a jury has decided
that they are not 100 percent liable,
perhaps as little as 1 percent liable.

The example that | have seen used so
many times, you have got 3 defendants,
X, Y, and Z, and X is held to be 10 per-
cent at fault and Y and Z 45 percent at
fault each for a total of 100 percent. If
10 percent is the deep pockets in the
case and they are going to have to pay
100 percent of the judgment, they may
have a right to go back against the
other two defendants, Y and Z, but if Y
and Z have no money, which is usually
the case, it is worthless.

Let me address just briefly before |
sit down two examples that have been
brought forward from the other side.
One had to do with the doctor who
might be 5-percent liable and point the
finger at the nurse and this nurse and
this doctor and this hospital and that
the lawsuit would result in more de-
fendants coming in. Let me assure the
gentleman from Virginia that the law-
suit will certainly include all of those
people, anyway. There is a shotgun ap-
proach that is used so often in litiga-
tion to sue anybody that might be at
fault and that is what happens in the
type of system we are working under.

Under another example cited by the
gentleman from Michigan, he used the
example of a husband hiring two hood-
lums to beat up his wife and somehow
that the husband might escape 100-
precent fault on that because of the ac-
tions of the hoodlums. | would suggest
that the legal theory of principal and
agent would be at work there and cer-
tainly whatever the hoodlums did to
his wife, he would be held 100-percent
accountable and |1 would assume a jury
would so find him and he would be 100-
percent liable for the judgment to his
wife. Again | think this is the only fair
thing to do under the circumstances,
and | strongly support the bill.

Mr. FRANK of Massachusetts. Mr.
Chairman, | reserve the balance of my
time for the purpose of closing.

Mr. COX of California. Would the
gentleman from Massachusetts who
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has significantly more time be willing
to yield to the gentleman to ask a
question?

Mr. FRANK of Massachusetts. No.

Mr. COX of California. Mr. Chairman,
I yield 1 minute to the gentleman from
Wisconsin [Mr. ROTH].

Mr. ROTH. Mr. Chairman, | just
learned something this evening. O.J.
Simpson does not have the most cre-
ative lawyers in the world; the most
creative lawyers in America are right
in this Chamber.

Did Members hear some of these ar-
guments? One fellow from Michigan
who | admire a great deal got up and
said, ““Don’t vote for this amendment,
people in Congress, because if you do,
you can’t sue your local newspaper if
they wrong you.”’

Have you ever heard of a Congress-
man winning a case against a local
newspaper? In fact, Sullivan versus
New York Times says you cannot sue
your local newspaper.

The reason that this is a great
amendment comes not from this body
but from George McGovern. Remember
him? After he left the Senate, he went
into business, and here is what he said
in the New York Times. He said,

America is in the midst of a new Civil War,
a war that threatens to undercut the civic
basis of our society. The weapons of choice
are not bullets and bayonets but abusive
lawsuits brought by an army of trial lawyers
subverting our system of civil justice while
enriching themselves.

That is why this is a good amend-
ment. The Manhattan Institute says it
costs $100 billion a year. Vote for this
amendment. It is a great amendment.

The CHAIRMAN. To close debate, the
Chair recognizes the gentleman from
Massachusetts [Mr. FRANK].

Mr. FRANK of Massachusetts. To
begin, Mr. Chairman, there is not the
remotest evidence that George McGov-
ern was talking about this particular
amendment, because this amendment
is not about product liability. The re-
striction on joint and several liability
for noneconomic damages on product
liability is in the bill. This bill, and |
was glad to hear the gentleman from
Illinois proclaim the death of States
rights, because what this bill says is,
“This section shall apply to any prod-
uct liability or other civil action
brought in any Federal or State court
on any theory where noneconomic
damages are sought.”’

This is an amendment that does not
deal with product liability but that is
already covered. This says any lawsuit
anywhere in America where people are
looking for noneconomic damages, we
will tell the States how to run things.
People said, ‘““Well, we’ve got to protect
our manufacturing. We do a lot of ex-
ports.”” Then they mentioned the Little
League. Well, it is not my impression
we export that many little leaguers. |
know the kids go overseas to play ball,
but most come home. They rarely leave
but one or two behind. The fact is that
this is a statement by the Republican
Party on the whole, not all of them,
saying, ‘“We don’t trust local juries, we
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don’t trust local legislatures, we don’t
trust local judges. We will tell you how
to run, not manufacturing, not inter-
state commerce, any civil lawsuit.”
Someone falls down the steps, someone
is sued for libel, someone claims alien-
ation of affection, anyone, so it is the
most arrogant grab from the States by
the Federal Government. Because it is
not about manufacturing. We do not
need that. The amendment is about
every single lawsuit and it says we can-
not trust the juries and we cannot
trust the States.

As to the noneconomic damage thing,
| offered an amendment that said if
you are less than 20 percent respon-
sible, you do not get joint liability for
economic or noneconomic damages.
That must have been a good amend-
ment. How do | know? The Committee
on Rules would not let it in. The Com-
mittee on Rules is for openness on any
amendment they think they can beat.

The argument made is that it is un-
fair to the small tort-feasor to give
that person joint liability. It is unfair
economically and it is unfair in the
noneconomic. The distinction is not be-
tween economic and noneconomic dam-
ages in a logical world but between the
large and the small degree of respon-
sibility.

So | said all right, let’s not discrimi-
nate between economic and non-eco-
nomic with the gender bias and the
class bias that that implicates, let’s
cut off the small versus the large. But
the Republican Committee on Rules
said, “‘Oh, no, that’s too logical and we
can’t have that, because if we’re going
to tell every State court in America
how to deal with every lawsuit in
America where anybody alleges non-
economic damages, then we better do it
the other way.”

Plus we also have the gentleman’s
amendment which does weaken the
amendment of the gentleman from
Michigan. Under the amendment of the
gentleman from Michigan, a foreign
manufacturer must name an agent to
be served here. The gentleman strikes
that in this amendment. We would still
theoretically have jurisdiction if we
can find them to serve them.

I mean in Croatia, they have jurisdic-
tion over Serbian war crimes but they
are not going to try many Serbs and we
will still have technical jurisdiction
over foreign manufacturers but if the
gentleman from California’s amend-
ment passes and they do not have to
designate an agent for accepting proc-
ess, we will not get many of them into
court. It is an abstract discussion and
what he is saying is to every State
court in America, every State court in
America, if there is a foreign manufac-
turer, you can’t require them to serve
process and if you want to sue them in
State court, good luck to you. Maybe
the United Nations can pick them up
on the way to try and find some Serbs
in Croatia, because they will have
about as much chance.

This belies the notion that the Con-
tract is about empowering the States.
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This says when we feel that the eco-
nomic interests with which we are in
most sympathy will be better served by
nationalizing matters that have been
State law for 200 years, we will do so.
And we will claim it is according to
interstate commerce, that will be the
entering wedge. Then we will give you
an amendment which says any civil ac-
tion in any Federal or State court on
any theory.

This is the ‘‘anys” amendment.
Every ‘““‘any’ that applies got put into
this amendment. Any case, any State,
any cause of action, any reason they
want, congratulations, you are now
under Federal law.

This amendment brings back Selec-
tive Service. You have just drafted
every State court and every State jury
and every State cause of action and it
has nothing to do with interstate com-
merce. Maybe the Republican party has
adopted the theory that there is no
more interstate commerce.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. FRANK of Massachusetts. No, no
more than the gentleman would yield
to the gentleman from Texas.

Maybe you have now adopted a the-
ory that there is no more interstate
commerce, that we are all one big uni-
tary society. | think you are going a
little far myself, but | take it after we
heard the gentleman from lllinois who
said everything in American life has
been nationalized except this, that you
have now conceded that everything is
now fair game nationally and we will
not hear the States rights arguments
again.

Fifty different State laws, is that not
terrible? Of course where poor children
are concerned, 50 different State laws
is a good idea. Where school lunches
are concerned, 50 different low levels of
State nutrition, that is a good idea.
Where Aid to Dependent Children 3-
and 4-year-olds who need economic sup-
port, let’s give it back to the States.

I have never seen such selectivity
about what goes to the States and what
does not.

| yield to my friend the gentleman
from Texas.

Mr. DOGGETT. This amendment de-
letes section 109 from the bill. Section
109 of this bill requires that a foreign
manufacturer to benefit from this bill
at all, to get any benefit from it, ap-
point an agent for service of—

The CHAIRMAN. The time of the
gentleman has expired.

The question is on the amendment
offered by the gentleman from Califor-
nia [Mr. Cox].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE
Mr. COX of California. Mr. Chairman,
I demand a recorded vote.
A recorded vote was ordered.
The CHAIRMAN. This will be a 17-
minute vote.
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The vote was taken by electronic de-
vice, and there were—ayes 263, noes 164,
not voting 7, as follows:

[Roll No. 225]
AYES—263

Allard Gallegly Nethercutt
Archer Ganske Neumann
Armey Gekas Ney
Bachus Geren Norwood
Baesler Gilchrest Nussle
Baker (CA) Gillmor Ortiz
Baker (LA) Gilman Packard
Baldacci Goodlatte Parker
Ballenger Goodling Paxon
Barcia Gordon Payne (VA)
Barr Goss Pete_rson (MN)
Barrett (NE) Graham §2tm”b0
Bartlett Greenwood Pomeroy
Barton Gunderson Porter
Bass Gutknecht Portman
Bereuter Hall (TX) Pryce
Bilbray Hamilton Quillen
Bilirakis Hancock Quinn
Bliley Hansen Radanovich
Blute Harman Ramstad
Boehlert Hastert Regula
Boehner Hastings (WA) Richardson
Bonilla Hayworth Riggs
Bono Hefley Roberts
Brewster Heineman Roemer
Browder Herger Rogers
Brownback Hilleary Rohrabacher
Bryant (TN) Hobson Ros-Lehtinen
Bunn Hoekstra Roth
Bunning Hoke Roukema
Burr Holden Royce
Burton Horn Salmon
Buyer Hostettler Sanford
Callahan Houghton Saxton
Calvert Hunter Scarborough
Camp Hutchinson Schaefer
Canady Hyde Schumerd
Castle Johnson (CT) Shadegg
Chabot Johnson, Sam Shaw
Chambliss Jones Sha

N ys
Chenoweth Kasich Shuster
Christensen Kelly Sisisky
Chrysler Kennelly Skeen
Clo_ement K!m Smith (M1)
Clinger K!ng Smith (NJ)
Coburn Kingston Smith (TX)
Collins (GA) Klug Smith (WA)
Combest Knollenberg Solomon
Condit Kolbe Souder
Cooley LaHood Spence
Cox Largent Stearns
Cramer Latham Stenholm
Crane LaTourette Stockman
Crapo Lazio Stump
Cremeans Leach Talent
Cunningham Lewis (CA) Tanner
Danner Lewis (KY) Tate
Davis Lightfoot Taylor (MS)
Deal Lincoln Taylor (NC)
DelLay Linder Tejeda
Dickey Livingston Thomas
Dicks LoBiondo Thornberry
Dooley Longley Tiahrt
Doolittle Lucas Torkildsen
Dornan Maloney Torricelli
Dreier Manzullo Traficant
Duncan McCarthy Upton
Dunn McCollum Vucanovich
Edwards McCrery Waldholtz
Ehlers McDade Walker
Ehrlich McHugh Walsh
Emerson Mclnnis w:tn:‘s) (OK)
English Mclintosh
Ensign McKeon Weldon (FL)

Weldon (PA)

Everett McNulty Weller
Ewing Metcalf o
Fawell Meyers wh !te.

. : Whitfield
Fazio Mica Wicker
Fields (TX) Miller (CA) Wolf
Flanagan Mll[er (FL) Young (AK)
Foley Molinari Young (FL)
Fowler Montgomery Zeliff
Franks (CT) Moorhead Zimmer
Franks (NJ) Morella
Frelinghuysen Myers
Frisa Myrick
Funderburk Neal
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NOES—164
Abercrombie Gephardt Obey
Ackerman Gonzalez Olver
Andrews Green Orton
Barrett (WI) Gutierrez Oxley
Bateman Hall (OH) Pallone
Becerra Hastings (FL) Pastor
Beilenson Hayes Payne (NJ)
Bentsen Hefner Pelosi
Berman Hilliard Peterson (FL)
Bevill Hinchey Pickett
Bishop Hoyer Poshard
Bonior Istook Rahall
Borski Jackson-Lee Reed
Boucher Jacobs Reynolds
Brown (CA) Jefferson Rivers
Brown (FL) Johnson (SD) Rose
Brown (OH) Johnson, E. B. Roybal-Allard
Bryant (TX) Johnston Rush
Chapman Kanjorski Sabo
Clay Kaptur Sanders
Clayton Kennedy (MA) Sawyer
Clyburn Kennedy (RI) Schiff
Coble Kildee Schroeder
Coleman Kleczka Scott
Collins (IL) Klink Serrano
Collins (MI) LaFalce Skaggs
Conyers Lantos Skelton
Costello Laughlin Slaughter
Coyne Levin Spratt
de la Garza Lewis (GA) Stark
DeFazio Lipinski Stokes
DelLauro Lofgren Studds
Dellums Lowey Stupak
Deutsch Luther Tauzin
Diaz-Balart Manton Thompson
Dingell Markey Thornton
Dixon Martinez Thurman
Doggett Martini Torres
Doyle Mascara Towns
Durbin Matsui Velazquez
Engel McDermott Vento
Eshoo McHale Visclosky
Evans McKinney Volkmer
Farr Meehan Ward
Fattah Meek Waters
Fields (LA) Menendez Watt (NC)
Filner Mfume Waxman
Flake Mineta Williams
Foglietta Minge Wilson
Ford Mink Wise
Fox Moakley Woolsey
Frank (MA) Mollohan Wyden
Frost Moran Wynn
Furse Nadler Yates
Gejdenson Oberstar
NOT VOTING—7
Cubin Murtha Tucker
Forbes Owens
Gibbons Rangel
0O 1945
Messrs. POSHARD, HAYES, and

COLEMAN changed their vote from
“‘aye’ to ‘““no.”

Messrs. HOLDEN, MILLER of Cali-
fornia, FAZIO, TEJADA, and Mrs.
KENNELLY changed their vote from
““no’ to “‘aye.”

So the amendment was agreed to.

The result of the vote was announced
as above recorded.

O 1945

The CHAIRMAN. It is now in order to
consider amendment No. 12, printed in
section 2 of House Resolution 109, as
modified.

AMENDMENT OFFERED BY MR. COX OF
CALIFORNIA

Mr. COX of California. Mr. Chairman,
| offer an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. COX of Califor-
nia:

Page 19 redesignate section 202 as section
203 and after line 19 insert the following:
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SEC. 202. LIMITATION ON NONECONOMIC DAM-
AGES IN HEALTH CARE LIABILITY
ACTIONS.

(@) MAXIMUM AWARD OF NONECONOMIC DAM-
AGES.—In any health care liability action, in
addition to actual damages or punitive dam-
ages, or both, a claimant may also be award-
ed noneconomic damages, including damages
awarded to compensate injured feelings, such
as pain and suffering and emotional distress.
The maximum amount of such damages that
may be awarded to a claimant shall be
$250,000. Such maximum amount shall apply
regardless of the number of parties against
whom the action is brought, and regardless
of the number of claims or actions brought
with respect to the health care injury. An
award for future noneconomic damages shall
not be discounted to present value. The jury
shall not be informed about the limitation
on noneconomic damages, but an award for
noneconomic damages in excess of $250,000
shall be reduced either before the entry of
judgment or by amendment of the judgment
after entry. An award of damages for non-
economic losses in excess of $250,000 shall be
reduced to $250,000 before accounting for any
other reduction in damages required by law.
If separate awards of damages for past and
future noneconomic damages are rendered
and the combined award exceeds $250,000, the
award of damages for future noneconomic
losses shall be reduced first.

(b) APPLICABILITY.—EXcept as provided in
section 401, this section shall apply to any
health care liability action brought in any
Federal or State court on any theory or pur-
suant to any alternative dispute resolution
process where noneconomic damages are
sought. This section does not create a cause
of action for noneconomic damages. This
section does not preempt or supersede any
State or Federal law to the extent that such
law would further limit the award of non-
economic damages. This section does not
preempt any State law enacted before the
date of the enactment of this Act that places
a cap on the total liability in a health care
liability action.

(d) DEFINITIONS.—ASs used in this section—

(a) The term “‘claimant’” means any person
who asserts a health care liability claim or
brings a health care liability action, includ-
ing a person who asserts or claims a right to
legal or equitable contribution, indemnity or
subrogation, arising out of a health care li-
ability claim or action, and any person on
whose behalf such a claim is asserted or such
an action is brought, whether deceased, in-
competent or a minor.

(b) The term ‘‘economic loss’’ has the same
meaning as defined at section 203(3).

(c) The term “*health care liability action™
means a civil action brought in a State or
Federal court or pursuant to any alternative
dispute resolution process, against a health
care provider, and entity which is obligated
to provide or pay for health benefits under
any health plan (including any person or en-
tity acting under a contract or arrangement
to provide or administer any health benefit),
or the manufacturer, distributor, supplier,
marketer, promoter, or seller of a medical
product, in which the claimant alleges a
claim (including third party claims, cross
claims, counter claims, or distribution
claims) based upon the provision of (or the
failure to provide or pay for) health care
services or the use of a medical product, re-
gardless of the theory of liability on which
the claim is based, or the number of plain-
tiffs, or defendants or causes of action.

Page 17, line 10, insert ‘““and other” after
“‘punitive’.

The CHAIRMAN. Pursuant to the
rule, the gentleman from California
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[Mr. Cox] will be recognized for 20 min-
utes, and a Member in opposition will
be recognized for 20 minutes.

The Chair recognizes the gentleman
from California [Mr. Cox].

Mr. COX of California. Mr. Chairman,
I yield myself such time as | may
consume.

Mr. Chairman, we are coming to the
conclusion of our debate about reform
of our civil justice system in America
so that the courts will once again earn
the maxim ““Equal justice under law,”
and no longer will people have to fear
the courthouse and think it is not a
place for them and think it merits
rather the admonition from Dante’s In-
ferno, ‘““Abandon hope, all ye who enter
here.”

It is impossible, it is unthinkable, to
handle lawsuit reform in the Congress
without considering health care, be-
cause nowhere in our American life
have the skyrocketing costs of lawsuits
done more damage than in our health
care system.

For the last 2 years, in 1993 and 1994,
we debated health care in this country.
And during that last 2 years of debate,
in 1993 and 1994, through all the hear-
ings, we all know the story. The Amer-
ican people came to the essential real-
ization that we need to control health
care costs so that we can increase ac-
cess for those who are least able to af-
ford basic care from doctors and good
hospitals.

We decided we did not want a govern-
ment-run system, but we decided if we
can, we would like to get rid of all of
the extra costs that lawsuits and law-
yers suck out of our health care sys-
tem, to get rid of all of the extra costs
that defensive medicine imposes on our
health care system, that is all the un-
necessary tests that all doctors per-
form. Three-quarters admit they do
this because of the threat of liability,
if for no other good reason, $9 billion in
extra malpractice premiums attributed
to defensive medicine. Another $20 or
$30 billion according to various esti-
mates are attributed to this defensive
medicine, which is doctors behaving
not in the best interests of the pa-
tients, but lawyers, so Ralph Nader and
Joel Hyatt seem to have more to say
about the kind of health care we have
in this country than doctors and pa-
tients.

We have a system in place in several
States in this country, in particular
my home State of California, that has
worked very well, called MICRA. It has
limited our health care premiums for
the average Californian from some-
where between 33 percent and over 50
percent less than other States without
these reforms. That is what | propose
in this amendment today. The only
change that this makes is in health
care cases; not all civil cases like the
last one, just health care cases.

We believe that we should have a sys-
tem in America that compensates
without limit, 100 percent of all of the
damages that somebody might suffer.
They should be able to claim these
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through a lawsuit, all of the damages
for their medical expenses, for their
doctors’ expenses, for their hospital ex-
pense, without limit, all of their reha-
bilitation expenses, all of their future
estimated lost income and earnings.
All of these things called economic
damages should be compensable with-
out limit.

We have already decided that on top
of that, they should be able to multiply
all of their real, actual damages times
three and get that in punitive damages.
In our country uniquely we have some-
thing called noneconomic damages.
That means things we cannot really
monetize, we cannot figure out how
much it is worth, but we just want to
add extra on top of all the real dam-
ages and punitive damages.

Only four other countries in the
world allow this kind of damage. For
the rest of the world it is zero, and for
the other countries that allow it limit
it sharply. In Canada this type of dam-
age award is limited to $180,000. In Cali-
fornia we limit it to $250,000. That is
what we would do in this amendment.

Mr. Chairman, | urge my colleagues
to vote for this vitally important
health care reform. We know we need
it. 1 hope that Members will act upon
it.

Mr. Chairman, | reserve the balance
of my time.

Mr. BERMAN. Mr. Chairman, | rise
in opposition to the amendment.

The CHAIRMAN. The gentleman
from California [Mr. BERMAN] is recog-
nized for 20 minutes.

Mr. BERMAN. Mr. Chairman, | yield
myself two minutes.

Mr. Chairman, let me initially cor-
rect some of what | am sure are the in-
advertent misrepresentations of the
gentleman from California. No. 1, Cali-
fornia’s health care premiums did not
go down 33 percent over what they
would have been. The gentleman is re-
ferring to the malpractice premiums
paid by physicians, not the health care
premiums paid by citizens.

Second, this bill is not in any fashion
limited to medical malpractice. It cov-
ers, with a $250,000 limit on pain and
suffering, any health care liability ac-
tion which is defined in this bill under
any theory, tort, or contract, that a
contractor could have a provision for
liguidated damages, anything like that
that goes beyond the medical costs and
the lost wages, and it seeks to put this
$250,000 limit on that.

The anomaly is when this day is
done, if this amendment passes, and
you ride in a car which is manufac-
tured defectively, it explodes, and you
are paralyzed, there is no limit on what
you can get for pain and suffering. Dif-
ficult to quantify, but very real. You
are paralyzed for the rest of your life,
you are a quadriplegic, the wrong leg is
amputated, there is something there
beyond wage loss, and there is some-
thing there beyond just the simple cost
of your medical treatment.

If you are injured in that explosion
by that defective car, no limit. If you
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are injured because of the negligence in
a defective medical device and it re-
sults in your being paralyzed, you are
capped at $250,000.

What is the logic of the distinction?
I do not know. | will be interested in
hearing the gentleman speak to that
particular issue.

Once again, we have gone way beyond
the issue of product liability and gone
way beyond the issue of medical mal-
practice. In California there are a se-
ries of damage remedies for bad faith
insurance practices. If it is a health in-
surance policy and the health insur-
ance company does not pay and the re-
sult is serious injury to the person, if
he is arbitrarily canceled and there are
massive losses and a breach of con-
tract, under that theory, no matter
what the contract provision provides
for damages, this comes in and caps the
pain and suffering with those limita-
tions.

Mr. COX of California. Mr. Chairman,
I yield myself such time as | may
consume.

Mr. Chairman, | would like to re-
spond to the gentleman from California
by saying he is correct that as a result
of the health care lawsuit reform
passed in California, by a Democratic
legislature | should add, medical liabil-
ity premiums are 33 percent to 50 per-
cent lower on average than those in
other States that do not have these re-
forms.

Mr. Chairman, | yield to the distin-
guished coauthor of this amendment,
the gentleman from Texas [Mr. PETE
GEREN], 2 minutes.

(Mr. PETE GEREN of Texas asked
and was given permission to revise and
extend his remarks.)

Mr. PETE GEREN of Texas. Mr.
Chairman, | rise in support of this
amendment, and | want to direct Mem-
bers’ attention to the change that has
been made in this amendment. This
was an amendment that was the sub-
ject of the rules change earlier today in
the printing in DSG that describes it as
a limit on noneconomic damages for all
civil actions. That is no longer correct.
This is limited to health care liability
actions. It is patterned after the
MICRA system in California.

The Office of Technology Assessment
reported in 1993 that limits of this type
that will come about as a result of this
amendment are the single most effec-
tive reform in containing medical li-
ability premiums. Ohio is a good exam-
ple of a State in which a cap on non-
economic damages had a substantial
impact on costs until it was struck
down. Prior to the enactment of the
cap, Ohio’s payment of medical mal-
practice claims was 3.7 percent of the
total nationwide. That declined to 2.9
percent while the reforms were in
force. In 1982, the Supreme Court in-
validated the claim, and by 1985 the
percentage of nationwide claims had
almost doubled to 5.4 percent.

California had the highest liability
premiums in the Nation prior to its en-
actment of a cap of this type. Since its
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enactment, cap premiums are now one-
third to one-half of those in New York,
Florida, lllinois and other States that
do not have these kind of limits.

Contrary to what many are saying, a
ceiling on noneconomic damages will
not in any way restrain the ability of
an injured party to recover medical ex-
penses, lost wages, rehabilitation costs,
or any other economic out-of-pocket
loss suffered. It only limits those dam-
ages awarded for pain and suffering,
loss of enjoyment, and other intangible
items. These items routinely account
for 50 percent of the total payment of a
suit and are highly subjective.

Mr. Chairman, this system has
worked in California, it is an impor-
tant planning in any health care re-
form we consider as a country, and it
will help us hold down the skyrocket-
ing costs of health care in this country.

Mr. Chairman, | urge my colleagues
to support this amendment.

0O 2000

Mr. BERMAN. Mr. Chairman, | yield
3 minutes to the gentleman from Illi-
nois [Mr. DURBIN].

Mr. DURBIN. Mr. Chairman, | do not
profess to be an expert on any subject.
But I come to this debate with some

experience. Prior of my election to
Congress, | spent 10 years practicing
law, specializing in medical mal-
practice. | defended doctors, and |

brought suit against them.

Let me ask my colleagues, if they
can for a few moments, to forget the
lobbyists, forget the companies, the in-
surance companies, and forget all of
the special interests and listen to one
simple tragic story.

One of my first cases involved a baby
girl. | would say to the gentleman from
California, Mr. Cox, and to the gen-
tleman from Texas, Mr. PETE GEREN,
that like most parents in America,
these parents took their baby girl to
the pediatrician for her baby shots. Un-
fortunately, this little girl has suffered
from a rash called roseola a few days
before she went for her shots. Because
of the doctor’s failure to ask and exam-
ine, the little girl suffered a devastat-
ing reaction to the vaccination. The
brain damage was so severe she was
left in a permanent vegetative state.
She would never speak, never walk,
never go to school. She would be in dia-
pers as long as she lived.

For 5 years or 50 years or more, she
and her loving parents would suffer
from the negligent act of that doctor.

Mr. Cox and his amendment would
decide that no matter how long she
lived, no matter how long she suffered,
her maximum recovery for pain and
suffering would be $250,000. Mr. Cox
would take away from any court or
jury in America the right to decide
that she and her parents deserve 1
penny more.

My Republican colleagues call this
common sense legal reform. Limiting a
deserving victim’s right to recover for
pain and suffering does not even reach
the threshold of common decency.
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We are not talking about frivolous
lawsuits. We are talking about parents
facing a lifetime of caretaking because
of a doctor’s negligence. We are not
talking about verdicts that we giggle
about when we hear about them on the
radio. We are talking about verdicts
that when you hear about them you
say, it could not be enough. You could
not pay me enough money to live with
that injury to myself or my baby.

But Mr. Cox is prepared to say no
matter what your injury, no matter
what your pain, no matter how many
years you will be crippled and broken,
your right to recover will be limited.

Our system of justice is far from per-
fect, but this Cox amendment would in-
vite tragic, unjust results which would
be visited on the lives of innocent vic-
tims and their families for decades to
come.

This amendment is mean in the ex-
treme. Vote ‘‘no.”

Mr. COX of California. Mr. Chairman,
| yield 2 minutes to the gentleman
from Nebraska [Mr. CHRISTENSEN].

(Mr. CHRISTENSEN asked and was
given permission to revise and extend
his remarks.)

Mr. CHRISTENSEN. Mr. Chairman,
do not be confused about the opponents
that | just heard visit on this, this lit-
tle child will be compensated for those
damages for the rest of her life. The
plaintiffs bar are going to try to con-
fuse the issue here, but in Omaha, NE,
an ob/gyn pays 20,000 in medical mal-
practice insurance. Just across the
river that same ob/gyn pays 60,000 in
medical malpractice insurance. Why?
Because of the reason we have tort re-
form in Nebraska. We have a cap on
medical malpractice in Nebraska. And
that is why we need to continue to en-
force this State by State so other
States can enjoy what we have in my
home State.

Because of the litigation explosion,
the cost of insurance to obstetricians
jumped 350 percent between 1982 and
1988. In some areas a doctor will spend
over 100,000 on medical malpractice in-
surance. Faced with these numbers,
many doctors cannot afford to deliver
babies in rural areas and poor areas.
We need to put a reasonable ceiling on
health care liability so it will open the
way for lower insurance costs. Too
many personal injury lawyers are mak-
ing their careers out by waging war on
doctors these days. Because of their ac-
tivity, men and women and children
across this land are going to suffer
each and every day. This bill restores
some common sense to what we need to
restore in our civil justice system.

| yield to the gentleman from Geor-
gia [Mr. BARR].

Mr. BARR. Mr. Chairman, |
the gentleman for yielding to me.

Mr. Chairman, this begins an impor-
tant process that is not independent of
the process but it begins an important
process, this legislative proposal, in
curbing the worst excesses of the cur-
rent tort system. In the future, | pro-
pose that we address additional amend-

thank
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ments that will take into account ex-
traordinary circumstances warranting
adjustments to these otherwise gener-
ous caps.

Mr. BERMAN. Mr. Chairman, | yield
3 minutes to the gentleman from Okla-
homa [Mr. ISTOOK].

Mr. ISTOOK. Mr. Chairman, | thank
the gentleman for yielding time to me.

Mr. Chairman, | rise in opposition to
this amendment. | believe this is a
deadly amendment. | believe it is a
damaging amendment. | think it is an
amendment that fails to take stock of
reality. Under this bill, your losses
must be one of two types: either they
must be economic damages, as defined
on page 20 of the bill, something that is
a financial loss. Everything else is non-
economic damage.

If you lose your sight, it is non-
economic damage. If you lose any other
organ, your ears, your hearing, it is
noneconomic damage. If you lose your
arm, if you lose both legs, if you are
paralyzed for the rest of your life, it is
noneconomic damage. And it is capped;
it is treated under the same cap as in-
tangibles such as pain and suffering.

Mr. SKELTON. Mr. Chairman, will
the gentleman yield?

Mr. ISTOOK. 1 yield to the gen-
tleman from Missouri.

Mr. SKELTON. Mr. Chairman, what
does this do to the nature and extent of
the injuries such as someone with an
amputated foot?

Mr. ISTOOK. This means that if you
can still make a living with your am-
putated foot, then you are restricted in
what you can recover, even if you can
no longer play football with your Kids
or soccer or baseball. If you lose your
sight, you cannot even go to a movie or
watch a TV program. You cannot see
your children. You cannot see a family
picture. You cannot check out and
watch a video. Whatever it may be,
that is what we are restricting if this
amendment is adopted.

Mr. SKELTON. | thank the gen-
tleman for yielding to me.

Mr. ISTOOK. | want to urge my fel-
low Republicans, those of us who have
been supporting tort reform, to vote
down this amendment. | do not think a
lot of Members realize what you are
lumping in. The reference in the text of
the amendment to pain and suffering is
only by way of example and inclusion.
It is not the complete definition of
noneconomic damages. It does not pre-
tend to be. Do not tell me that there is
no difference between having a lifetime
where you may have perpetual pain.

| had a young man that | hired in my
office as a staff member that was a par-
aplegic in a wheelchair. Do not tell me
that because he was still able to work,
which he did, tremendous young man,
tremendous worker, but do not tell me
because of that, the accident that cost
him his feelings from below the waist,
is not worth anything more than some-
one that says, | hurt or | have emo-
tional distress. Do not treat those as
the same. Do not treat someone that
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has this type of disability as no dif-
ferent than someone who just says, |
have pain or | have emotional distress.

This amendment does that. | urge my
colleagues, even those who support tort
reform, vote down this amendment.

Mr. COX of California. Mr. Chairman,
I yield myself such time as | may
consume.

I am sure that the gentleman from
Oklahoma did not mean to
mischaracterize in his statement. He
said that there are only two types of
damages, economic and noneconomic.
He inadvertently left out punitive dam-
ages which has been the subject of
much debate here. Under our legisla-
tion, punitive damages are allowed, in
addition, up to three times all of the
actual damage.

I should also point out that there is
another more important reason that
we need to do health care lawsuit re-
form tonight. It is that the poor and
the disadvantaged who use our public
hospitals, our free clinics and our com-
munity clinics are the worst injured by
the high liability costs today.

Qualified doctors increasingly are re-
fusing to do high-risk procedures. And
where do these high-risk procedures
occur but in our public hospitals.

The front page of the New York
Times last Sunday is a great example.
The bottom line for babies weighing
over 5% pounds, the cutoff they use as
a general gauge of good health for ba-
bies, the death rate the first 4 weeks
after birth in New York City’s public
hospitals is 80 percent higher than for
babies born at private hospitals. New
York’s unlimited tort liability system
has not stopped malpractice cases.

They hired as an obstetrician a man
who had failed for 14 years his national
exams. Just a few months after he was
hired by the city hospitals of New
York, he became another one of their
malpractice cases. New York, unlike
California, does not have this kind of
health care reform.

They have thousands of lawsuits.
Over the past two decades those law-
suits have not stopped malpractice.
They have made it worse. A 1992 report
studied lawsuits of 64 children in those
New York hospitals who have been left
brain damaged or permanently crippled
because of negligence in the delivery
room. These 64 lawsuits alone cost city
hospitals $78 million and another 793
lawsuits were still pending. What is
seen is that more and more lawsuits
lead to ever higher liability premiums
and this leads to even fewer qualified
doctors willing to handle the kinds of
higher-risk cases that typify low-in-
come health care.

That in turn leads to less and less ac-
cess to quality care for the poor. The
patients suffer.

Mr. Chairman, | yield 2 minutes to
the gentleman from California [Mr.
THOMAS].

(Mr. THOMAS asked and was given
permission to revise and extend his re-
marks.)
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Mr. THOMAS. Mr. Chairman, | want
to thank the gentleman from Califor-
nia [Mr. Cox] and the gentleman from
Texas [Mr. PETE GEREN] for having the
courage to bring this amendment to
the floor.

I just wanted to tell my colleagues
that the high point in the last Congress
for me was as ranking member of the
health subcommittee in discussing the
President’s health care plan. Demo-
crats and Republicans together in a bi-
partisan way passed a medical mal-
practice reform provision out of the
subcommittee. It was, of course, denied
in the full committee, and we went on
not to do anything at all on the floor of
the 103d Congress about health care re-
form.

And 3 months into this Congress, on
the floor of the House, is the key to
health reform.

A yes vote on this amendment will,
of course, lower health care costs by
lowering malpractice insurance rates.
A yes vote on this amendment will re-
move the defensive medicine costs and
lower health care rates. A ‘‘yes’ vote
on this amendment will get rid of the
ridiculous border games now played be-
tween States and doctors because of
the nonuniformity of malpractice laws
across this country.

But more important and fundamen-
tally, get your eyes off of this amend-
ment and look up. This vote is on
health care reform. It this amendment
loses, the chances of meaningful health
care reform in this Congress are vir-
tually gone. This is the time and this is
the moment.

I also might add, we maybe need
truth in packaging around here. | want
to confess, | am not an attorney. And |
am for this amendment, because in
passing this amendment, we have laid
the fundamental groundwork for real
health care reform in this Congress.
Three months into this Congress, we
will have made a statement to every-
body. This Congress intends to be bi-
partisan, not just in subcommittees,
not just in committees, but on the
floor. Pass this amendment, and we can
pass health care reform. Vote “‘yes’ on
this amendment.

Mr. BERMAN. Mr. Chairman, | yield
1 minute to the gentleman from Cali-
fornia [Mr. WAXMAN].

Mr. WAXMAN. Mr. Chairman, | am
astounded at the comments of my col-
league from California, new chairman
of the Subcommittee on Health of the
Committee on Ways and Means. Our
State of California has these limits
that this proposal would impose upon
the whole country. Is that health care
reform? The State of California has 3
million people who are uninsured. It
has not solved our problems. Has it led
to any less defensive medicine? There
is no evidence of that whatsoever. Has
it reduced the premiums the doctors
pay? Perhaps, somewhat, it is sta-
bilized. It may have had that value.
But this is not health reform.
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If you are being told we have to keep
somebody who is injured and maybe
even butchered in surgery from recov-
ering to make them whole so that we
have health reform, this is not what
health reform is all about.

Mr. THOMAS. Mr. Chairman, will the
gentleman yield?

Mr. WAXMAN. | yield to the gen-
tleman from California.
0O 2015

Mr. THOMAS. Mr. Chairman, | ask
the gentleman, is he an attorney?

Mr. WAXMAN. Mr. Chairman, |
would say to the gentleman, | am an
attorney. What is that supposed to
mean?

Mr.
you.

Mr. WAXMAN. Mr. Chairman, is the
gentleman a doctor?

Mr. COX of California. Mr. Chairman,
I yield 2 minutes to the distinguished
gentleman from Florida [Mr. BILI-
RAKIS].

Mr. BILIRAKIS. Mr. Chairman, in
the previous Congress | coauthored
consensus health reform legislation
with our former colleague, Dr. Roy
Rowland of Georgia, health reform that
sought to bring to the table issues upon
which broad agreement existed in the
Congress and among the public. It be-
came one of the leading health reform
proposals at that time, and it was the
one truly bipartisan health bill consid-
ered by the 103d Congress.

One of the consensus issues in our
bill was medical malpractice reform. It
was an issue upon which many Mem-
bers of this body on both sides of the
aisle agreed. In fact, it was a consensus
item addressed in most of the health
reform bills introduced in the previous
Congress. | have no reason to believe
that medical malpractice reform is any
less of a priority in this Congress. All
of these bills included a $250,000 cap on
noneconomic damages, just as does this
amendment.

Did the 98 Members who signed onto
our legislation, 36 of them Democrats,
support this cap because they wished
to deny an individual the full legal re-
dress to which he or she was entitled?
The answer, of course, is no. Opponents
of this amendment today claim that we
cannot quantify the pain and suffering
of a victim of injury. | tell them this,
I cannot agree with them more. | be-
lieve that our legal system should pay
the complete costs of injury, including
lifetime medical costs, rehabilitation,
disfigurement, or other forms of actual
damage, without limit.

But the very fact that noneconomic
pain and suffering damages cannot be
quantified has led us into a swamp of
astronomical awards that amount not
to judgments but to windfalls. No other
country in the world, Mr. Chairman,
allows these kinds of windfall awards.
Is that because they have any lack of
feeling or sympathy for the victims of
injury? Again, the answer is, of course
not. The true reason for limiting these

THOMAS of California. Thank
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awards is that it is the single most ef-
fective method of reducing medical li-
ability costs. This, in turn, leads to re-
duced health care costs for everyone. |
strongly urge my colleagues to vote for
the Cox-Geren-Ramstad-Christensen
amendment today.

Mr. BERMAN. Mr. Chairman, | yield
2 minutes to the gentleman from North
Dakota [Mr. POMEROY], a nonlawyer.

Mr. POMEROQOY. Mr. Chairman, |
would tell the gentleman from Califor-
nia [Mr. BERMAN], | do have a law de-
gree, and practiced for 5 years. | never
brought a medical malpractice action.
More recently, | regulated insurance
for 8 years. | am the only former State
insurance commissioner in Congress,
and it is in connection with this that |
rise.

My friend, the gentleman from Cali-
fornia [Mr. THOMAS], urged you to take
your eyes off the amendment and look
at the health care issue and pass this
bill. The health care issue is not before
us; the amendment is. | urge Members
to go back and look at the text, be-
cause we could embarrass ourselves by
passing this amendment as drafted.

Mr. Chairman, on page 2, between
lines 13 and 16, it says ‘“‘This shall
apply to any health care liability ac-
tion brought on any theory.”” | wish the
sponsor of the amendment would have
yielded to my question, because | was
going to ask him, does that mean you
cannot sue for noneconomic loss in ex-
cess of $250,000 a psychologist that was
abusing his patients? | believe yes,
under the strict terms of the text you
have offered.

On page 3 of the bill, health liability
action is defined as more than the pro-
viding of health care, but also the pay-
ing for health care. In connection with
this, | have a lot of experience, because
| adjudicated claims that were unfairly
denied by health insurers. | am aware
of people who have had bills, hospital
bills they have owed, bill collectors
hounding them on those bills, and yet
they have not been paid by their insur-
ance company.

Clearly, Mr. Chairman, we do not
want to protect that. There is a lot of
noneconomic loss that can flow from
that, but that is covered under the bill,
the liability is capped under the bill on
any theory. No matter how egregious
the conduct of the health insurer, no
matter how blatant, how cruel, the li-
ability is capped.

This bill may address a very impor-
tant concept, one we need to work on.
We did not have a hearing on it, we did
not discuss it. The language brought
before us in this amendment over-
reaches and would put you in the posi-
tion of protecting the abusing psychol-
ogist and the claim-denying health in-
surer. You do not want to be in that
position.

The CHAIRMAN. The Chair would in-
form the committee that the gen-
tleman from California [Mr. BERMAN]
has the right to close debate.

The Chair recognizes the gentleman
from California.
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Mr. BERMAN. Mr. Chairman, | yield
2 minutes to the gentlewoman from
Michigan [Ms. RIVERS].

Ms. RIVERS. Mr. Chairman, | thank
the gentleman for yielding time to me.

Mr. Chairman, | offer the committee
the words of one Frank Cornelius, who
says “‘l think tort reform as we know it
is totally bad. We have a judicial sys-
tem that | find quite adequate, if al-
lowed to function in its own way;”’ so
you have to ask, who is Frank
Cornelius? Is he some parasitic trial
lawyer? Is he some rabid consumer
rights advocate? No, Frank Cornelius
is a lobbyist for the insurance indus-
try. He was part of an effort in Indiana
to cap noneconomic damages. What
happened to Frank Cornelius? Soon
after these caps were put in place,
major malpractice was worked upon
him. He expects to die within the next
2 years from those problems. He has a
different point of view now that he sees
the problem from the side of a patient,
as opposed to the side of the insurance
industry. He acknowledges there is a
certain poetic justice to the injury
that he suffered, but he adds “If there
is a God, and | believe there is, what
happened to me has a purpose. It
changed my way of thinking and look-
ing at things.” He says ‘“Medical neg-
ligence cannot be reduced by simply re-
stricting consumers’ legal rights.”
That is what is being proposed here.
Mr. Cornelius found this out the hard
way.

Mr. Chairman, how many other citi-
zens will have to learn this selfsame
lesson? Not many, | hope.

Mr. BERMAN. Mr. Chairman, | yield
1 minute and 30 seconds to the gen-
tleman from Michigan [Mr. DINGELL].

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, | want
Members to look at what this amend-
ment says, at page 13. It covers any-
thing of a medical character. It caps
pain and suffering and noneconomic
damages at $250,000.

Let us look at some of the things for
which a person will get $250,000 maxi-
mum for pain and suffering and other
noneconomic damages. A person is
blinded, a person is rendered a paraple-
gic, loss of a leg or an arm, loss of re-
productive capacity. A woman can
never have a child again, she gets
$250,000.

How can this body justify the enact-
ment of a proposal which has this, on
which there has been no hearings what-
soever; no hearings, no testimony, no-
body knows what this does. It springs
like Hebe from the brain of Jove, with-
out the faintest appreciation of what is
done, without the least awareness of
what it acccomplishes.

Think of the hurt and pain and suf-
fering that you are not properly com-
pensating with this outrageous amend-
ment. This is an outrageous amend-
ment. | cannot in conscience see how I
can vote for it, and | cannot imagine
anybody else who could contemplate
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voting for this kind of outrage. No
hearings, capping pain and suffering,
without the faintest acknowledgment
of what it will in fact cost.

Let me remind the Members, a citi-
zen can get more on workmen’s com-
pensation, on railroad compensation,
or on maritime compensation than
they could get under this.

Mr. COX of California. Mr. Chairman,
I yield myself such time as | may
consume.

Mr. Chairman, the gentleman from
Michigan suggests that it is outrageous
to propose health care reform on this
floor because health care reform has
not had hearings in this Congress. |
think that is something, after 2 years
of hearings on health care, the Amer-
ican people would find outrageous.

Mr. Chairman, | yield 1%> minutes to
the gentleman from lowa [Mr.
GANSKE].

Mr. GANSKE. Mr. Chairman, | rise to
support this amendment. | am a doc-
tor. | would like to talk about three
things. | would like to talk about the
economic costs of medical malpractice,
I would like to talk about the non-
economic costs to the patient, and let
us talk for just a second about how
lawsuits have limited care.

Twenty years ago when | was in med-
ical school, when we would make
rounds we would talk about the pa-
tient’s illness and we would talk about
the solutions. Today when you make
hospital rounds you talk about the pa-
tient’s illness and solutions, and how
those solutions may cause a lawsuit.

What happens? You practice defen-
sive medicine. What happens with de-
fensive medicine? Additional tests get
ordered that you would not naturally
do to cover your backside, and unfortu-
nately, this results in tremendous in-
creases in expense to the total system.

This is real, Mr. Chairman. When 1|
get called to the emergency room to
take care of somebody with a scalp lac-
eration, if | did not tell the emergency
room doctor ‘‘Do not order that series
of x-rays until | see the patient,” there
would be $400 worth of facial or scalp x-
rays sitting there, whether it is needed
or not.

The funny thing about this issue is
that the noneconomic costs to patients
by invasive tests that sometimes are
ordered to prevent a lawsuit actually
cause a paradox. Every type of invasive
test has a small chance of injury, so
what are we doing? We are taking and
making an increased chance of injury.
I urge my colleagues to support this
amendment.

Mr. BERMAN. Mr. Chairman, | yield
such time as he may consume to the
gentleman from Maryland [Mr.
CARDIN].

(Mr. CARDIN asked and was given
permission to revise and extend his re-
marks.)

Mr. BERMAN. Mr. Chairman, | yield
1 minute to the gentleman from Texas
[Mr. BRYANT] for purposes of a dialog.
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Mr. BRYANT of Texas. Mr. Chair-
man, | wonder if I could ask the gen-
tleman, the doctor, who just spoke, a
question.

Mr. GANSKE. Mr. Chairman, will the
gentleman yield?

Mr. BRYANT of Texas. | yield to the
gentleman from lowa.

Mr. GANSKE. Mr. Chairman, | would
be happy to respond.

Mr. BRYANT of Texas. Mr. Chair-
man, last week a member of the gentle-
man’s profession did some surgery
down in Florida. | heard on the radio,
he was supposed to cut off a person’s
foot. He amputated it, and when that
person woke up, they had cut off the
wrong foot.

How much money does the gentleman
think that fellow ought to get for pain
and suffering and noneconomic dam-
ages? He woke up and he lost the wrong
foot, which means he is going to lose
both his feet, because a fellow in your
profession made a mistake.

How much money do you think he
ought to get for noneconomic damages,
an open-ended question?

Mr. GANSKE. If the gentleman will
continue to yield, it is inevitable that
mistakes are going to be made.

Mr. BRYANT of Texas. Yes, it is.

Mr. BERMAN. Mr. Chairman, | yield
1 minute to the gentleman from New
York [Mr. NADLER].
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Mr. NADLER. Mr. Chairman, in 1986 |
and a number of other Members of this
House were members of the New York
Legislature and we took up the issue of
medical malpractice. We made so-
called tort reforms, we limited joined
and several liability, we limited ability
of continent fees, and did a number of
other things. But we also ordered a
study to see what was really going on,
what would really work to reduce mal-
practice premiums.

Several years later, the Harvard
study that we had ordered came down.
What it showed is this: It showed that
limiting damages for pain and suffering
to a quarter of a million dollars would
not reduce insurance premiums. It
showed that 2 percent of the doctors
were responsible for 80 percent of the
claims and 80 percent of the awards,
that the real answer to this problem of
insurance premiums overwhelming the
doctors is to tell the States to crack
down on the 1% percent or 2 percent of
the doctors who are killing and maim-
ing people because they are incom-
petent and are driving up everyone
else’s insurance rates.

Victimizing the victim further by
this amendment is not the answer.
Cracking down on incompetent doctors
is the answer.

Mr. COX of California. Mr. Chairman,
I yield myself such time as | may
consume to say that earlier in the de-
bate, one of the Members on the other
side put a question to one of our Mem-
bers but then did not yield him suffi-
cient time to respond to that question.
The question that was put was what
ought to be the recompense for some-
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one who has lost a foot due to the neg-
ligence of a doctor or a hospital, and
the answer to that question is quite
clear. Replacing someone’s lost foot is
very expensive in today’s world. It in-
volves a great deal of technology, a
great deal of doctors and professional
care, probably lifelong rehabilitation
and hospitalization, and in a fair sys-
tem, 100 percent of those costs without
limit would be paid by the people who
were responsible, and that is exactly
what will obtain when we pass this
amendment. Nothing in this amend-
ment will change that.

Mr. Chairman, | yield the balance of
my time to close the debate to the dis-
tinguished gentleman from Texas [Mr.
STENHOLM].

The CHAIRMAN. The gentleman
from Texas is recognized to close de-
bate for 2% minutes.

(Mr. STENHOLM asked and was
given permission to revise and extend
his remarks.)

Mr. STENHOLM. Mr. Chairman, sta-
tus quo is not acceptable. This debate
today is about changing the status quo.
Everyone agrees that patients must be
reasonably protected against mal-
practice and against undue harm for
medical devices, drugs and other medi-
cal products. Unfortunately, our cur-
rent system is not working, and to all
of those who have spoken so eloquently
against all of the faults of this amend-
ment, none of those comments have
been addressed to changing the status
quo.

As one Member who has wanted to
have hearings last year, the year be-
fore, the year before, of reasonably get-
ting into debating this question, we
were denied. We were never able to
bring this discussion to the floor as we
are doing today. | wished we had not
brought that point up, because that is
a sore point to this man.

Patients and physicians all are losing
under our current system. That is what
some of us want to change tonight, the
status quo. Numerous reforms must be
enacted if we are going to control
health care costs. My colleague from
California, a classmate from the 96th
Congress, said it very eloquently and
very truthfully and very factually. If
we want to reform our health care sys-
tem, we must start with malpractice
reform. We must begin to honestly deal
with the problems of health system re-
form by changing first the malpractice
system. That alone will not solve it.

It is ironic that in one of our largest
States, what we are now saying will
not work has been working. This is
puzzling to me. The case for medical li-
ability relief is overwhelming. Lawsuit
abuse is driving up the cost of health
care for all of us. As one who rep-
resents a rural district in which we can
no longer get doctors to come to our
rural hospitals to deliver babies, how
in the world can anyone stand here
today and say the current system is
adequate, the current system cannot be
changed, we cannot dare to try some-
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thing new, that we have to preserve
that which we are doing today?

I strongly urge the support of the
Cox-Geren amendment. Change the sta-
tus quo. Let us make our system bet-
ter.

Mr. BERMAN. Mr. Chairman, to
close the debate, | yield the balance of
my time to the gentleman from Texas
[Mr. DOGGETT].

The CHAIRMAN. The
from Texas [Mr. DOGGETT]
nized for 4% minutes.

Mr. DOGGETT. | thank the gen-
tleman for yielding me the time.

Mr. Chairman, perhaps it is a pecu-
liar observation at a time when we
focus so much attention on la